












THE LAW REPORTER. 


REMARKABLE TRIALS. — No. I. 


CASE OF EDMUND KEAN AND MRS, ALDERMAN COX, 


A Law journal may, with entire propriety, take notice of all judi- 
cial investigations, in their bearing upon public morais, and upon 
personal and political history. It is accordingly our intention to give 
occasional reports of cases, which may involve no new or striking 
legal principles, but are simply interesting and important as matters 
of fact. Nor will they be confined to cases of a recent date, but we 
shall recur to those old trials, not generally accessible to the profes- 
sion, which involve facts relating to the personal history of celebrated 
individuals, or which were attended by the marked exertions of dis- 
tinguished members of the bar. Judicial proceedings are the true 
tests of character; they are among the best sources of history. They 
touch a man in his bed-chamber, and extract secrets which his right 
hand has not yet communicated to his left. Facts thus ascertained 
by tribunals erected for the express purpose of eliciting the truth, 
when carefully separated from the heavy legal forms by which they 
are incumbered, and presented in a style of simple narrative, may, 
we believe, be rendered highly interesting in themselves, and useful, 
as presenting the best accounts of individual peculiarities, or giving 
historical reminiscences of great value. 

The trial of the celebrated case of Cox v. Kean, in the court of 
king’s bench, Guildhall, before Lord Chief Justice Abbott and a special 
Jury, on January 17, 1825, is probably within the memory of many of 
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our readers, as the tragedian was at that time in the height of his 
fame in the old and new worlds. Others, however, only know of the 
case from general rumor ; and we have taken pains to prepare a con- 
densed report of the trial from the London edition now before us, pub- 
lished many years ago. It was an action brought to recover two 
thousand pounds damages of the defendant for a criminal conversation 
with the plaintiff’s wife. The case was managed by Mr. Denman, 
(now Lord Chief Justice) ; Hon. Mr. Law, (now Recorder of Lon- 
don), and Mr. Chitty, for the plaintiff; and by Mr. Scarlett, (now 
Lord Abinger); Mr. Brougham, (new Lord Brougham), and. Mr. 
Platt, for the defendant. 

Robert Aibion Cox, the plaintiff, was a London alderman. At 
the age of thirty-three, being a widower with one son, he married 
Miss Newman, aged twenty-one, the daughter of a respectable gen- 
tleman, an inhabitant of Dorchester, where the plaintiff then lived. 
At first, they resided on the plaintiff’s estate at Dorchester, but sub- 
sequently removed to London, although they made frequent visits to 
the country. It was during one of these visits, in 1817, at Taunton, 
according to one account, that Mr. Kean first saw Mrs. Cox, while 
representing the character of Othello. ‘The lady fainted in the stage 
box ; there was for a few moments great confusion ; the performances 
were suspended and the lady taken over the stage into Mr. Kean’s 
dressing room. On Mr. Kean’s return to London, he was invited to 
Mr. Cox’s house, and was soon, with his wife, on most intimate terms 
with the family. Mr. Cox being a share-holder in Drury Lane, both 
he and his wife became frequent visiters at the theatre, especially on 
the nights when Mr. Kean performed. Mrs. Cox was a woman of 
culsivated intellect, well read in the works of the dramatic poets, espe- 
cially Shakspeare ; and felt a warm admiration for Mr. Kean’s talents. 

Under these circumstances a criminal intimacy sprung up between 
Mr. Kean and Mrs. Cox, which continued several years, during all 
which time the tragedian was received in the family of the alderman 
on the most intimate terms. ‘There was a constant correspondence 
between the guilty parties, continuing while Kean was absent in the 
United States on a professional tour; the whole, however, being con- 
ducted in so cautious a manner’as not to excite the suspicions of those 
most interested. Mrs. Kean at length had her suspicions aroused, and, 
in the presence of the plaintiff and his wife, desired the intercourse 
might cease, because she thought it might lead to an improper conclu- 
sion. Mrs. Kean accordingly broke off her connection with the family, 
but the easy alderman did not seem to have any fears, and nothing 
was done to interrupt Mr. Kean’s visits. In 18 23, how ever, the sus- 
picions of the plaintiff were somewhat excited in relation to Kean’s 
attentions to his wife, and a conversation ensued between them on the 
subject. Kean subsequently wrote the plaintiff a letter in which, after 
professing great friendship and disclaiming all evil intentions, he says : 
‘| must be the worst of villains, if [could take that man by the hand, 
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while meditating towards him an act of injustice. You do not know 
me, Cox: mine are follies, not vices. It has been my text to do all 
the good I could in the world, and when I am called to a superior 
bourne, my memory may be blamed, but not despised. Wishing you 
and your family every blessing the world can give you, believe me, 
nothing less than Your’s, most sincerely, Edmund Kean,” 

At the same time he wrote to the wife of the plaintiff as follows: 

“ My dear little imprudent girl, — Your incaution has been very 
near bringing our acquaintance to the most lamentable crisis. Of 
course, he will show you the letter I have written him ; appear to 
countenance it, and let him think we are never to meet again, and in 
so doing he has lost a friend. Leave all further arrangement to me.” 

The criminal attachment between these parties was at length dis- 
covered in consequence of an appointment between them. ‘The plain- 
tiff was living at the time in Wellington street, London, and when he 
was from home, arrangements were made to admit the defendant. On 
one occasion the usual precautions were neglected; Mr. Cox unex- 
pectedly returned and a full discovery was made. The wife was 
compelled to withdraw from her home, leaving a large number of let- 
ters in the hand writing of Mr. Kean, which were read at the trial. 
They had various superscriptions, although the favorite address which 
the lover used towards his mistress was “ Little Breeches.” Many of 
these letters were disgustingly obscene and others superlatively silly — 
more so even, than is usually the case in like circumstances. ‘They 
give evidence of low and violent passions; a mean and cowardly 
spirit, and a destitution of the honorable feelings which might be ex- 
pected from the “ proud representative of Shakspeare’s heroes.” In 
two of them the tragedian breaks forth in the following manner, which 
is a fair specimen of the style of these epistles : 

“Doubt that the stars are fire; 
Doubt that the sun doth move; 


Doubt truth to be a liar, 
But never doubt I love.” 


It would appear, that the ardent lover was not uninterrupted in his 
amour at home, however easy Mr. Cox might be. Mrs. Kean and 
“ Charles” were often most obstinately and inconveniently in the way, 
and the tragedian was held in pretty good subjection while they could 
keep sight of him, as the following notes attest : 


“My dear, dear love, —I cannot write fully to you till I get to Cork. Half of 
your letter has been found, and created a most terrible explosion. She leaves 
me on Saturday, the 19th; I shall then write about my arrangements. 

“ Farewell, my darling little B***H, 

“Little Breeches.” 


“Some evil spirit has got into our house. I cannot see what is the matter. I 
dare not go out alone. She says, ‘she has as much right to pay visits as me,’ 
and is determined that Charles or herself accompanies me wherever | go, till I 
leave London. Whatever it is, | hope it will dispel before to-morrow. 
Bless you.” 
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“ oe beloved Charlotte, — She has taken it in her head:to accompany me to- 
day wherever I go, and I cannot shak@ her of. You must guess my morti- 
fication, Ever, ever, ever, 

“ Charlotte. Your’s only your’s.” 


“ My darling Love, — You must be aware how very difficult it is to get one 


moment to myself: the eyes of Argus may be eluded, but those of a jealous wife 
impossible, even now I am on tenter-hooks. I expect the door seer open, 
‘and what are you writing?’ the exclamation. Or, Susan, to see if every 
thing is comfortable, or Charles with a handful of endearments for his dear papa, 
all tending to the same thing,— what is he about? I shall therefore only say 
here, there, or any where, 1 love you, dearly love you, and so for ever, ever, 
ever.” 

In others he says: “1 am guarded more closely than a felon. | 
cannot go into the most private closet, without a sentry at the door; 
the beautiful scenery by which we are surrounded, has no influence 
over jealous minds ; the boy [‘‘ Charles” we suppose] shortly goes to 
school, and his aunt accompanies him” — “I have not heard from her 
lately, she may be on the way to me—they may follow me — we 
have one dreadful instance of that ; my dear love, for Heaven’s sake 
be guarded” — “1 am watched more closely than Napoleon Bona- 
parte, independent of which, I have never been three days in a place.” 
These letters also give some curious information respecting Mr. Kean’s 
professional life. In one of them, dated “June 19, damned town,” 
(post-marked Bath, June 20, 1822) he says: 


“ My little darling love, — I am in such a vortex of perplexities and mortifi- 
cations, that I can scarcely collect my thoughts sufficiently to thank you for 
your letter, and to tell you how much I love you; it is now my dearest girl I 
wish for you, now that Iam suffering under the most painful sensations of 
wounded pride, and the evident dupe of determined scoundrels, my mind boiling 
with rage and grief; wants now my own dear darling—my love to condole 
with ; my fevered head wants rest in the bosom of my Charlotte. Indignation, 
resentment, and all the passions of the furies guides my hand while I tell you 
that in this infernal city, where I was a few years since the idol of the people, 
my endeavors are totally failing; I have not yet acted one night to the expen- 
ses; come to me darling, come to me, or I shall go mad. You must put off 
Tidswell; the carriage will not hold us all; if I should ever return to London, 
I will give her a jaunt to some of the environs, but if my provincial career is 
followed up by this terrible sample — Heaven or hell must open for me. I bore 
my elevation with philosophy, I feel I cannot long submit to the opposite.” 


In his letters from the United States, he also speaks of his profes- 
sional success. ‘‘ Every thing,” he says, “ both on and off the stage 
in this country, has exceeded my most sanguine expectations. I am 
getting a great deal of money, and all is going off well’ —“Il am 
living in the best style, travelling magnificently, and transmitting to 
England £1000 each month.” 

On the part of the defendant, several justifications were set up at 
the trial. First, it was said, that the plaintiff had connived at his own 
dishonor. But this was not much relied on; and the evidence was 
strongly opposed to it. Secondly, it was contended, that Mrs. Cox 
had herself committed adultery with other persons prior to her intimacy 
with Mr. Kean. There was not much proof of this, however, more 
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to- than hearsay evidence that Sir Robert Kemyss was once discovered 
- © ina closet of the lady’s bed-chamber; although it did appear, that the 

jlaintiff, at the time he discovered his dishonor, suspected his wife’s 
me * infidelity with other men, and actually commenced an action against 
rife * one Watmore at the same time the suit was brought against Mr. Kean. 
en, ® Thirdly, it was urged, that the plaintiff had not exercised a reasonable 
“4 © caution in the control of his wife, but had exposed her needlessly 
os rather to temptation. ‘This point was better made out than the others. 





ay 
m It appeared, that the access permitted Mr. Kean to the plaintft’s 
> house had been of a nature unusually loose and familiar. He visited 
| © tall hours and seasons, coming sometimes when the family were in 
I ; > bed. Frequently he came to Mr. Cox’s house in a state of intoxica- 
ce > tion; atother times Mr. and Mrs. Cox were found in his dressing 
to > room at the theatre ; and on one occasion, it appeared, that both the 
er * lady and her husband had been present in that room while he dressed 
ve > and undressed himself. The lady was often there without her hus- 
ce > band. Mr. Cox several times brought Kean to his house to sup after 
a- ) the play was over; sometimes when he was very tipsy. He passed 
~ , the night, under these circumstances, on the sofa. In the morning he 
’s 3 went to bed in the bed-room next the drawing room, where he lay 
Yy * all day. There were also other circumstances tending to show the 
» great confidence the plaintiff placed in his wife and Kean; all which 
5 the jury were instructed to take into consideration in mitigation of 
“ damages. ‘The jury, after deliberating about ten minutes, returned a 
I ’ verdict for the plaintiff, with damages at eight hundred pounds. 

of : The greatest anxiety on the part of Mr. Kean’s counsel at this trial 
e ' seemed to be, to place his conduct before the jury, and consequently 
1, the public, in such a light that he should not be compeiled to leave 
u ' the stage on account of the odium attached to his name by this affair. 
,, ' Accordingly, Mr. Scarlett made a most ingenious and eloquent attempt 
T >  torepresent the fallen woman as making the first advances and the 
, _ _ husband making no objections, while the tragedian was at length com- 
s j pelled to yield! ‘ Gentlemen,” said the learned advocate, ‘ no per- 
" = son is more backward than myself in offering an apology for a breach 
* of duty; but I do say, on behalf of humanity, (for we are men and 
. ) _ born to sin,) that the moment having arrived when this woman showed 
2 : him that her object was his person, there is not one man in five thou- 
1 ) sand would have resisted.” Much parade was also made about sun- 
1 > dry letters from Mrs. Cox to the defendant, which from motives of 
) » honor towards her he refused to read, but which, it was said, if 
they were read, would inculpate others, and would, partially at least, 

exculpate the defendant. 





) 5 The trial did, however, excite strong indignation against Mr. Kean. 
: * On Monday, January 24, 1825, a few days after it took place, he 
| made his appearance as Richard III, and on the following Friday, in 
: Othello. On each evening the doors of the theatre were besieged at 
> an early hour, and the opposition to Mr. Kean was so strong, that not 





54 Recent American Decisions. 


a single word was heard by the audience. On Friday evening the 
manager addressed the audience and offered to introduce Mr. Kean if 
they would hear him. After a considerable time had elapsed, in which 
the patience of the house broke forth more than once in murmurs, Mr. 
Kean appeared, led on the stage by Mr. Elliston. He had exchanged 
his tragic habiliments for a plain suit of black, and appeared in his 
own proper colors. The uproar was now at its highest pitch; and 
with very considerable difficulty Mr. Kean obtained a hearing. Hav- 
ing advanced to the front of the stage, he spoke as follows : 


“Lapies AND GENTLEMEN, —If you expect from me a vindication of my own 
private conduct, I am certainly unable to satisfy you. — (Applause and disappro- 
bation.) —I stand before you as the representative of Shakspeare’s heroes. — 
(Much contention between the parties favoring and disapprovng Mr. Kean.) — My 
private conduct has been investigated before a legal tribunal, where decency 
forbade my publishing letters and giving evidence that would have inculpated 
others, though such a course would, in a great degree, have exculpated me. — 
(Applause and hisses.) —If, Ladies and Gentlemen, I have withheld circumstan- 
ces from motives of delicacy (laughter), it was from regard to the feeling of 
others, not of myself. — (Clamors of applause mingled with hisses.) —It appears 
at this moment that I am a professional victim — (/aughter.) —If this is the 
work of a hostile press, I shall endeavor with firmness to withstand it; but if it 
proceeds from your verdict and decision, I will at once bow to it, and shall retire 
with deep regret, and with a grateful sense of all the favors which your patron- 
age has hitherto conferred on me.” 


After the delivery of this speech, which was received by Mr. Kean’s 
partisans with shouts of applause, Mr. Kean seemed greatly agitated, 
even totears. He staggered to the back of the stage, and seemed in 
the act of falling, when Mr. Elliston came forward and led him off ! 





RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Massachusetts, October Term, 
1840, at Boston. 


Wyetu anp Tupor v. STONE AND OTHERS. 


In a bill in equity for a perpetual injunction of the defendants, on account of an as- 
serted violation of a patent right for an invention, it is a good defence, that prior to 
the granting of the patent, the inventor had allowed the invention to go into public 
use, without objection. But the public use ought to be clearly established by clear 
and full evidence, to produce this result. The mere user by the inventor of his in- 
vention, in trying experiments, or by his neighbors, with his consent, as an act of 
kindness for temporary and occasional purposes only, will not destroy his right toa 
patent therefor. 

If the defendants use a substantial part of the invention patented, although with some 
modifications of form or apparatus, that is a violation of the patent right. So if the 
patent be of two machines, and each is a new invention, and the defendant use only 
one of the machines. ; 

If the patentee, after obtaining his patent, dedicates or surrenders it to public use, or 
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acquiesces for a long period in the public use thereof, without objection, he is not 
entitled to the aid of a court of equity to protect his patent ; and such acquiescence 
may amount to complete proof of a dedication or surrender thereof to the public. 

But to entitle the defendants to the benefit of such a defence, the facts must be ex- 
plicitly relied on and put in issue by their answer ; otherwise the court cannot notice it. 

In the present case, the patent and specification claimed for the patentee, as his in- 
vention, the cutting of ice of a uniform size by means of an apparatus worked by 
any other power than human. It claimed, also, not only the invention of this art, 
but also the particular method of the application of the principle, stated in his speci- 
fication, which was by two machines described therein, called the saw and the 
cutter. It was held by the court, that the specification, so far as it claimed the art 
of cutting ice by means of an apparatus worked by any other power, than human, 
was the claim of an abstract principle, and void ; but so far as it claimed the two 
machines described in the specification, it might be good, if a disclaimer were made 
of the other parts, according to the patent act of 1°37, ch. 45, § 7, and § 9, within 
a reasonable time, and before the suit were brought. But a disclaimer, after the 
suit brought, would not be sufficient to entitle the party to a perpetual injunction 
in equity, whatever might be his right to maintain a suit at law on the patent. 

If the patentee has assigned his patent in part, and a joint suit is brought in equity for 
a perpetual injunction, a disclaimer by the patentee alone, without the assignee’s 
uniting in it, will not entitle the parties to the benefit of the 7th and Yth sections of 
the act of 1837, ch. 45. 

A single patent may be taken for several improvements on one and the same machine, 
or for two machines, which are invented by the patentee, and conduce to the same 
common purpose and object, although they are each capable of a distinct use and 
application, without being united together. But a single patent cannot be taken for 
two distinct machines, not conducing to the same common purpose or object, but 
designed for totally different and independent objects. 

An inventor is bound to state in his specification, what he claims as his invention, and 
his summing of his claim therein is conclusive upon him. It will, however, be 
liberally construed in support of his right. 

The assignee of a patent right, in part or in whole, cannot maintain any suit at law, 
or in equity, either as sole or as joint plaintiff thereon, at least as against third per- 
sons,until his patent has been recorded in the proper department, according to the 
requisitions of the patent acts. 


Butt in equity for a perpetual injunction, and for other relief, founded 
upon allegations of the violation, by the defendants, of a patent right, 
granted originally to the plaintiff, Wyeth, as the inventor, by letters 
patent, dated the 18th of March, A. D., 1829, “for a new and use- 
ful improvement in the manner of cutting ice, together with the ma- 
chinery and apparatus therefor,” as set forth in the schedule to the 
letters patent ; and afterwards with a small reservation assigned to 
the other plaintiff, Tudor, on the 9th of February, 1832, by a deed 
of assignment of that date, but which had never been recorded. 
The schedule set forth two different apparatus or machines for cut- 
ting the ice, the one called the saw, the other the cutter, which are 
capable of being used separately or in combination, and described 
their structure and the mode of applying them, as follows: 


(1) Two bars of iron, or other material, secured to each other by cross bars : 
the two first mentioned to be of such distance apart as the dimension of the ice 
is required to be. (2) On each outside bar is bolted a plate of iron as long as 
the bar, and at right angles with the cross bars. These plates to be so bolted to 
the bars as to project three inches each on one side of the bars to which they are 
bolted, and one of them to project on the other side of the bar two inches; the 
other, one inch. These projections may be varied, according to the desired 
depth of the cut. (3) These plates, both on the upper side and on the under side 
of the bars, are to be cut at four equi-distant points each, at an angle of forty- 
five degrees, or thereabouts, to the bar, thereby forming a cutting point of forty- 
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five degrees, or thereabouts; to this point is welded a piece of steel, to form the 
chisel. The rear end of the plates to be of the before specified width from the 
bar, but to diminish toward the front end one fourth of an inch at each point, 
thereby giving each succeeding point a clear cut of one-fourth of an inch deeper 
than its precursor. (4) The mouths, by which the chips cut from the ice by the 
chisels are discharged, are made similar to that of a carpenter’s plough, 
(5) To the middle of the front cross-bar is fixed a ring, for the purpose of attach- 
ing a draught chain, to which the horse that draws the cutter is to be harnessed. 
(6) This first part of the apparatus for cutting ice is called the cutter, and is used 
as follows: The cutter is laid on the ice, with the three-inch side of the plates 
downward, and drawn forward in a straight line as far as is required, thus 
making two grooves of an inch deep. The horse is then turned about, and the 
cutter turned over, so that the two-inch side of the plate shall be in one of the 
first grooves cut, and the one-inch side on the ice; and as the cutter is drawn 
forward, the two-inch side makes one of the first grooves an inch deeper, and 
the one-inch side forms a new groove of an inch deep. Proceed in this manner 
until as many grooves are cut as are wanted; then turn the cutter over upon 
the three-inch side, go over the whole again with this side, and they are finished. 
Repeat the same process at right angles with the first grooves, and the operation 
with this part of the apparatus is finished. 

Part Second of Apparatus for Cutting Ice. (1) Two spur-wheels, about three 
feet six inches, more or less, in diameter, connected together by an axletree of 
iron, or other material, from the centre of each to the other, fixed immovable in 
each. (2) A pair of fills, proceeding from the axletree, and secured to it by a 
pair of composition boxes, admitting the axletree to turn in them. (3) A cog 
wheel, about three feet two inches in diameter, more or less, fixed to the centre 
of the axletree, so as to be incapable of turning, except with the axletree. (4) 
A pair of handles attached to the axletree, in the same manner as the fills, so as 
to admit of the motion of the axletree in them; these handles to be placed one 
on each side of the cog wheel in the centre of the axletree, and to be connected 
together by a permanent bar, at a suitable distance from the axletree. (5) Two 
cog wheels, about four inches diameter, more or less, one of which to work on 
the large cog wheel, and the other to work on the one so working, and both to 
be secured by pintles passing through the handles: the small cog wheel not 
working on the large cog wheel to have secured beside it a circular saw, about 
two and a half feet diameter, more or less. (6) The proportion between the 
large and small cog wheels is varied, to obtain greater or less velocity for the 
saw, as may be wanted. This part of the apparatus for cutting ice is called the 
saw, and is used as follows: Put the saw into one of the outside grooves made 
by the cutter; drive the horse forward, following the groove made by the cutter: 
at the same time a man who manages the handles presses them down as much 
as the strength of the horse will admit of. This operation is followed back and 
forth, until the ice is cut through. The same is done with the outer parallel 
groove on the opposite side of the work, and also on one of the end grooves, 
running at right angles with these. By this process the ice on the three sides 
of the plat, or work marked by the cutter, is cut through. When this is done, 
take an iron bar (one end of which is wide and fitted to the groove, and the other 
end of which is sharpened as a chisel,) and insert the end which is fitted to the 
groove into the groove next to and parallel with the end groove which is cut 
through; pry lightly in several places, then more strongly, until the ice is 
broken off; then strike lightly with the chisel end of the bar into the cross 
grooves of the piece split off, and it easily separates into square pieces. ‘Thus 
proceed with the whole plat marked out by the cutter. It is claimed as new, 
to cut ice of a uniform size, by means of an apparatus worked by any other 
power than human. The invention of this art, as well as of the particular 
method of the application of the principle, are claimed by the subscriber. 


The answer set up various grounds of defence. At the argument 
upon the hearing of the cause, the principal points insisted on by the 
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defendants were: (1) That the invention was not new, and Wyeth 
was not the inventor; (2) that the machines used by the defendants 
were not an invasion of the patent of Wyeth, but were substantially 
different from his; (3) that Wyeth, if the invention was new, had 
suffered it to go into public use long before he took out his patent, 
and thereby his right to it was gone; (4) that Wyeth, after his pa- 
tent, had abandoned his invention to the public ; (5) that the speci- 
fication was broader than the invention, and was too vague and 
indeterminate as to what was claimed as the invention to main- 
tain the patent right; (6) that this defect was not cured by the dis- 
claimer under the patent acts of 1836 and 1837, it not being within 
the provision of those acts, not being filed until after the present suit 
was brought. 


The case was argued by W. H. Gardiner for the plaintiffs, and 
by Simon Greenleaf for the defendants. ‘The arguments principally 
turned upon the erounds, which are stated in the opinion of the court, 
and therefore are not here repeated. 


Srory J. delivered the opinion of the court, as follows: I have 
considered this cause upon the various points, suggested at the argu- 
ment by the counsel on both sides, with as much care as [ could, 
the short time, which I have been able to command, since it was 
argued ; and I will now state the results, with as much brevity as the 
importance of the cause will permit. 

The first point is, whether the invention claimed by the patentee 
is new, that is, substantially new. ‘The patent is dated on the 18th 
of March, 1829, and is for ‘“‘a new and useful improvement in the 
manner of cutting ice, together with the machinery and apparatus 
therefor.” Assuming the patent to be for the machinery described 
in the specification, and the description of the invention in the speci- 
fication to be, in point of law, certain and correctly summed up, 
(points, which will be hereafter considered,) 1 am of opinion, that the 
invention is substantially new. No such machinery is, in my judg- 
ment, established by the evidence to have been known or used be- 
fore. ‘The argument is, that the principal machine, described as the 
cutter, is well known, and has been often used before for other pur- 
poses, and that this is but an application of an old invention to a new 
purpose ; and it is not, therefore, patentable. It is said, that it is in 
substance identical with the common carpenter’s plough. 1 do not 
think so. In the common carpenter’s plough there is no series of 
chisels fixed in one plane, and the guide is below the level, and the 
plough is a movable chisel. In the present machine, there are a 
series of chisels, and they are all fixed. ‘The successive chisels are 
each below the other, and this is essential to their operation. Such 
a combination is not shown ever to have been known or used before. 
It is not, therefore, a new use or application of an old machine. 


VOL. IV.—NO. II. s 
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This opinion does not rest upon my own skill and comparison of the 
machine with the carpenter’s plough ; but it is fortified and sustained 
by the testimony of witnesses of great skill, experience, and know- 
ledge in this department of science, viz., by Mr. Treadwell, Mr. 
Darracott, and Mr. Borden, who all speak most positively and con- 
clusively on the point. 

The next point is, whether the ice machine used by the defendants 
is an infringement of the patent, or, in other words, does it incorpo- 
rate in its structure and operation the substance of Wyeth’s inven- 
tion. I am of opinion, that it does include the substance of Wyeth’s 
invention of the ice cutier. It is substantially, in its mode of opera- 
tion, the same as Wyeth’s machine ; and it copies his entire cutter. 
The only important difference seems to be, that Wyeth’s ma- 
chine has a double series of cutters, on parallel planes; and the 
machine of the defendants has a single series of chisels in one plane. 
Both machines have a succession of chisels, each of which is_pro- 
gressively below the other, with a proper guide placed at such dis- 
tance as the party may choose to regulate the movement ; and in this 
succession of chisels, one below the other, on one plate or frame, 
consists the substance of Wyeth’s invention. ‘The guide in Wyeth’s 
machine is the duplicate of his chisel plate or frame ; the guide in 
the defendants’ machine is simply a smooth iron, on a level with the 
cutting single chisel frame or plate. Each performs the same service 
substantially in the same way. 

In the next place, as to the supposed public use of Wyeth’s ma- 
chine before his application for a patent. To defeat his right to a 
patent, under such circumstances, it is essential, that there should 
have been a public use of his machine, substantially as it was pa- 
tented, with his consent. If it was merely used occasionally by him- 
self in trying experiments, or if he allowed only a temporary use 
thereof by a few persons, as an act of personal accommodation or 
neighborly kindness, for a short and limited period, that would not 
take away his right to a patent. To produce such an effect, the 
public use must be either generally allowed or acquiesced in, or at 
least be unlimited in time, or extent, or objects. On the other hand, 
if the user were without Wyeth’s consent, and adverse to his right, it 
was a clear violation of his rights, and could not deprive him of his 
patent. 

Now, I gather from the evidence (which, however, is somewhat 
indeterminate on this point) that Wyeth’s machine, as originally in- 
vented by him, was not exactly like that for which he afterwards 
procured the patent. On the contrary, he seems to have made 
alterations and improvements therein. Pratt (the witness) says, that 
he made the iron part of the first machine of Wyeth, which was 
partly of wood and partly of iron, in December, 1825, or in January, 
1826 ; and that he afterwards made the machine, which was patented 
for Wyeth in December, 1837 ; and it was not patented until March, 
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1829. So that the latter seems to have been more perfect than the 
former. But, at all events, | cannot but think, that the evidence of 
the user, as a public user, of the invention before the patent was 
granted, is far too loose and general to found any just conclusion, that 
Wyeth meant to dedicate it to the public, or had abandoned it to the 
public before the patent. It appears to me, that the circumstances 
ought to be very clear and cogent, before the court would be justified 
in adopting any conclusion so subversive of private rights, when the 
party had subsequently taken out a patent. 

In the next place, as to Wyeth’s supposed abandonment of his 
invention to the public since he obtained his patent. I agree, that it 
is quite competent for a patentee at any time, by overt acts or ex- 
press dedication, to abandon or surrender to the public, for their use, 
all the rights secured by his patent, if such is his pleasure, clearly 
and deliberately expressed. So, if for a series of years the patentee 
acquiesces without objection in the known public use by others of 
his invention, or stands by and encourages such use, such conduct 
will afford a very strong presumption of such an actual abandonment 
or surrender. A fortiori, the doctrine will apply to a case, where 
the patentee has openly encouraged or silently acquiesced in such 
use by the very defendants, whom he afterwards seeks to prohibit by 
injunction from any further use; for in this way he may not only 
mislead them into expenses, or acts, or contracts, against which 
they might otherwise have guarded themselves; but his conduct 
operates as a surprise, if not as a fraud upon them. At all events, 
if such a defence were not a complete defence at law, in a suit for any 
infringement of the patent, it would certainly furnish a clear and satis- 
factory ground, why a court of equity should not interfere either to 
grant an injunction, or to protect the patentee, or to give any other 
relief. This doctrine is fully recognised in Rundell v. Murray, 
(Jacob’s R. 311, 316,) and Saunders v. Smith, (3 Mylne & Craig, 
711, 728, 730, 735.) But if there were no authority on the point, 
I should not have the slightest difliculty in asserting the doctrine, as 
found in the very nature and character of the jurisdiction exercised 
by courts of equity on this and other analogous subjects. 

There is certainly very strong evidence in the present case aflirm- 
ative of such an abandonment or surrender, or at least of a deliberate 
acquiescence by the patentee in the public use of his invention by 
some or all of the defendants, without objection, for several years. 
The patent was obtained in 1829; and no objection was made and 
no suit was brought against the defendants for any infringement until 
1839, although their use of the invention was, during a very consid- 
erable portion of the intermediate period, notorious and constant, and 
brought home directly to the knowledge of the patentee. Upon this 
point, I need hardly do more than to refer to the testimony of Sted- 
man and Barker, who assert this knowledge and acquiescence for a 
long period on the part of the patentee of the use of these ice cutters 
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by different persons, (and among others by the defendants) on Fresh 
Pond, where the patentee himself cut his own ice. It is no just 
answer to the facts so stated, that until 1839 the business of Wyeth, 
or rather of his assignee, the plaintiff, Tudor, was altogether limited 
to shipments in the foreign ice trade, and that the defendants’ busi- 
ness, being confined to the domestic ice trade, did not interfere prac- 
tically with his interest under the patent. ‘The violation of thie 
patent was the same, and the acquiescence the same, when the ice 
was cut by Wyeth’s invention, whether the ice was afterwards sold 
abroad or sold at home. Nor does it appear, that the defendants 
have as yet engaged at all in the foreign ice trade. It is the acqui- 
escence in the known user by the public without objection or qual- 
ification, and not the extent of the actual user, which constitutes the 
ground, upon which courts of equity refuse an injunction in cases of 
this sort. ‘The acquiescence in the public use, for the domestic 
trade, of the plaintiff’s invention for cutting ice, admits that the 
plaintiff no longer claims or insists upon an exclusive right in the 
domestic trade under the patent; and then he has no right to ask a 
court of equity to restrain the public from extending the use to 
foreign trade, or for foreign purposes. If he means to surrender his 
exclusive right in a qualified manner, or for a qualified trade, he 
should at the very time give public notice of the nature and extent 
of his allowance of the public use, so that all persons may be put 
upon their guard, and not expose themselves to losses or perils, which 
they had no means of knowing or averting during his general silence 
and acquiescence. 

The cases, which have been already cited fully establish the doc- 
trine, that courts of equity constantly refuse injunctions, even where 
the legal right and title of the party are acknowledged, when his 
own conduct has Jed to the very act or application of the defendants 
of which he complains, and for which he seeks redress. And this 
doctrine is applied, not only to the case of the particular conduct of 
the party towards the persons, with whom the controversy now exists, 
but also to cases, where his conduct with others may influence the 
court in the exercise of its equitable jurisdiction.’ Under such cir- 
cumstances, the court will leave the party to assert his rights, and to 
get what redress he may at law, without giving him any extraordinary 
aid or assistance of its own. 

But the difficulty in the present case applies not so much to the 
doctrine considered in itself, as in the utter impracticability of apply- 
ing it on account of the state of the pleadings. The point is not 
raised, or even suggested in the answer, in any inanner whatsoever. 
as a matter of defence ; and of course it is not in issue between the 
parties; and the whole evidence taken on the point is irrelevant and 








: Rendell v. Murray, (Jacob's R. 311,316.) ; Saunders v. Smith, (3 Mylne and Craig, 
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esh * cannot be looked to as a matter in judgment. ‘This defect in the 
just » pleadings, therefore, puts the question entirely beyond the reach of 
eth, * the court. 
ted “ In the next place, as to the objections taken to the specification. 
Usi- % The question here necessarily arises, for what is the patent granted ? 
ac- * Is it for the combination of the two machines described in the speci- 
the ® fication (the cutter and the saw) to cut ice? Or for the two machines 
ice © separately ? Or for the two machines as well separately as in combi- 
old © nation? Or for any mode whatsoever of cutting ice by means of an 
nts ) apparatus worked by power not human in the abstract, whatever it 
ui- > may be? If it be the latter, it is plain, that the patent is void, as it is 
al- * for an abstract principle, and broader than the invention, which is 
the ) only cutting ice by one particular mode, or by a particular apparatus 
of > ormachinery. In order to ascertain the true construction of the speci- 
tic ) fication in this respect, we must look to the summing up of the inven- 
he ) tion and the claim therefor asserted in the specification ; for it is the 
he » duty of the patentee to sum up his invention in clear and determinate 
a > terms; and his summing up is conclusive upon his right and title. 
to > This was the doctrine maintained in Moody v. Fiske,’ (2 Mason R. 
nis / 112, 118, 119;) and I see no reason to doubt it, or to depart 
he > from it. 
nt 4 Now, what is the language, in which the patentee has summed up 
ut ~ his claim and invention ? The specification states: “It is claimed as 
oh new to cut ice of a uniform size, by means of an apparatus worked 
ce ’ by any other power than human. The invention of this art, as well 
* as the particular method of the application of the principle, are 
C- j claimed by the subscriber,” (Wyeth.) It is plain, then, that here 
re , the patentee claims an exclusive title to the art of cutting ice by 
is > means of any power, other than human power. Such a claim is ut- 
ts ~  terly unmaintainable in point of Jaw. It is a claim for an art or prin- 
is ’ ciple in the abstract, and not for any particular method or machinery, 
of ’ by which ice is to be cut. No man can have a right to cut ice by 
S, 3 all means or methods, or by all or any sort of apparatus, although he 
e 4 is not the inventor of any or all of such means, methods, or appara- 
‘ } tus. A claim broader than the actual invention of the patentee is 
0 4 for that very reason, upon the principles of the common law, utterly 
y i void, and the patent is a nullity. Unless, then, the case is saved 
> bythe provisions of the patent act of 1836, ch. 357, or of the 
e act of 1837, ch. 45, which will hereafter be considered, the present 
> > suit cannot be sustained. 
t 5 But besides this general claim, there is another claim in the speci- 
» fication for the particular apparatus and machinery to cut ice, de- 


* See also Hill v. Thompson, (8 Taunt. R. 375.) 

* Moody v. Fiske, (2 Mason R. 112.); Brunton vy. Hawkes, (4 Barn, and Ald. 541.) ; 
Hill vy. Thompson, (8 Taunt. R. 375, 399, 400.) ; Evans v. Eaton, (7 Wheat. R. 356.) ; 
Phillips on Patents, ch. 11, s. 7, p. 268 to p. 222. 
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scribed in the specification. The language of the specification here 
is: “The invention of this art,’’ (the general claim already consid- 
ered) ‘as well as the particular method of the application of the 
principle,” (omitting the words of reference, as above described,) 

“are claimed by the subscriber.” Now, assuming the former objec- 
tion, that the claim for a general or abstract principle is not a fatal 
objection in the present case, it has been argued, that the specifica- 
tion is too ambiguous to be maintainable in point of law ; for it does 
not assert, what is claimed as the patentee’s invention ; whether it be 
the two machines separately and distinctly, as several inventions, or 
the combination of them, or both the one and the other. 

It appears to me, that the language of the summary may be, and 
indeed ought to be construed, ut res magis valeat, quam pereat, to 
mean by the words “the particular method of the application,” the 
particular apparatus and machinery described in the specification to 
effect the purpose of cutting ice. I agree, that the patentee is bound 
to describe, with reasonable certainty, in what his invention consists, 
and what bis particular claim is. But it does not seem to me, that he 
is to be bound down to any precise form of words ; and that it is suf- 
ficient, if the court can clearly ascertain, by fair interpretation, what 
he intends to claim, and his language truly imports, even though the 
expressions are inaccurately or imperfectly drawn. 

Is the patent, then, a patent for the combination of the two ma- 
chines, viz.: the saw and the cutter? If it be, then the defendants 
clearly have not violated the patent right; for they use the cutter 
only ; and the saw-machine has been abandoned in practice by the 
patentee himself, as useless or unnecessary. It appears to me, that 
the patent is not for the combination of the machines, but for each 
machine separately and distinctly, as adapted to further and produce 
the same general result, and capable of a separate and independent 
use. In short, the one may be auxiliary, but is not indispensable to 
the use of the other. I deduce this conclusion from the descriptive 
words of the specification, which show, that each machine is inde- 
pendent of the other in its operations, and from the silence of the 
patentee as to any claim for a combination. This claim, then, for 
“the particular method of the application of the principle,” although 
inartificial, may be reasonably interpreted as used distributively, and 
as expressive of a distinct claim of each particular method set forth 
in the specification. I deem the patent, then, to be a claim for each 
distinct machine, as a separate invention, but conducing to the same 
common end. Of course, if either machine is new, and is the inven- 
tion of Wyeth, and it has been actually pirated by the defendants, 
the plaintiff is entitled to maintain a suit therefor under the acts of 
1836 and 1837, although not at the common law. A fortiori, the 
same doctrine will apply, if both machines are new, upon the princi- 
ples of the common law. 

But it has been said, that if each of the machines patented is inde- 
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pendent of the other, then separate patents should have been taken 
out for each ; and they cannot both be joined in one and the same 
patent ; and so there is a fatal defect in the plaintiff’s title. And for 
this position the doctrine stated in Barrett v. Hall, (1 Mason R. 
473,) and Evans v. Eaton, (3 Wheat. R. 454, 506,)' is relied on. 
I agree, that under the general patent acts, if two machines are pa- 
tented, which are wholly independent of each other, and distinct in- 
ventions for unconnected objects, then the objection will lie in its 
full force and be fatal. ‘The same rule would apply to a patent for 
several distinct improvements upon different machines, having no 
common object or connected operation. For, if different inventions 
might be joined in the same patent for entirely different purposes 
and objects, the patentee would be at liberty to join as many as he 
might choose, at his own mere pleasure, in one patent, which seems 
to be inconsistent with the language of the patent acts, which speak 
of the thing patented, and not of the things patented, and of a patent 
for an invention, and not of a patent for inventions ; and they direct 
a specific sum to be paid for each patent. Besides ; there would 
arise great difficulty in applying the doctrines of the common law to 
such cases. Suppose one or more of the supposed inventions was not 
new, would the patent at the common law be void in toto, or only as 
to that invention, and good for the rest? Take the case of a patent 
for ten different machines, each applicable to an entirely different 
object, one to saw wood, another to spin cotton, another to print 
goods, another to make paper, and so on; if any one of these ma- 
chines were not the invention of the patentee, or were in public use, 
or were dedicated to the public, before the patent was granted, upon 
the doctrines of the common Jaw the patent would be broader than 
the invention, and then the consideration therefor would fail, and the 
patent be void for the whole. But if such distinct inventions could 
be lawfully united in one patent, the doctrine would lead to conse- 
quences most perilous and injurious to the patentee; for if any one 
of them were known before, or the patent as to one was void, by in- 
nocent mistake or priority of invention, that would take away from 
him the title to all the others, which were unquestionably his own 
exclusive inventions. On the other hand, if the doctrine were re- 
Jaxed, great inconvenience and even confusion might arise to the 
public, not only from the difficulty of distinguishing between the dif- 
ferent inventions stated in the patent and specification, but in guard- 
ing themselves ‘against fraud and imposition by the patentee, in 
including doubtful “claims under cover of others, which were entirely 
well founded. In construing statutes upon such a subject, these 
considerations are entitled to no small weight. At least, they show, 
that there is no ground, founded in public policy or in private right, 
which calls for any expanded meaning of the very words of the 





See also Phillips on Patents, p. 214, 215, 216. 
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statute, and that to construe them literally is to construe them wisely, 
It is plain, also, that the act of 1837, ch. 45, in the ninth section, 
contemplated the rule of the common law as being then in full force, 
and, therefore, it seeks to mitigate it, and provides, “that whenever, by 
mistake, accident, or inadvertence, and without any intent to defraud 
or mislead the public, any patentee shall have, in his specification, 
claimed to be the original and first inventor or discoverer of any ma- 
terial or substantial part of the thing invented” (not of different 
things invented) “of which he was not the first and original inven- 
tor, and shall have no legal or just right to claim the same, in every 
such case the patent shall be good and valid for so much of the in- 
vention or discovery’ (not inventions or discoveries) ‘as shall be 
truly and bond fide his own; provided it shall be a material and sub- 
stantial part of the thing patented, and be definitely distinguishable 
from the other parts so claimed without right as aforesaid.” This 
language manifestly points throughout to a definite and single inven- 
tion as the “thing patented,” and does not even suppose, that one 
patent could lawfully include divers distinct and independent inven- 
tions, having no common connection with each other, or any common 
purpose. It may therefore fairly be deemed a legislative recognition 
and adoption of the general rule of law in cases not within the excep- 
tive provision of the act of 1837. 

And this is what I understand to have been intended by the court 
in the language used in Barrett vy. Hall, (1 Mason, 447, 475, 478). 
It was there said, (p. 475) that “a patent under the general patent 
act cannot embrace various distinct improvements and inventions ; 
but in such case the party must take out separate patents. If the 
patentee has invented certain improved machines, which are capable 
of a distinct operation, and has also invented a combination of these 
machines to produce a connected result, the same patent cannot at 
once be for the combination and for each of the improved machines 
for the inventions are as distinct, as if the subjects were entirely dif- 
ferent.” And again, (p. 478) “If the patent could be construed as 
a patent for each of the machines severally, as well as for the combi- 
nation, then it would be void, because two separate inventions cannot 
be patented in one patent.” It is obvious, construing this language 
with reference to the case actually before the court, that the court 
were treating of a case, where each of the patented machines might 
singly have a distinct and appropriate use and purpose, unconnected 
with any common purpose, and therefore each was a different inven- 
tion. In Moody v. Fiske, (2 Mason, 112, 119), the Judge alluded 
sull more closely to the distinction, and said: “I wish it to be un- 
derstood, in this opinion, that though several distinct improvements 
in one machine may be united in one patent, [yet] it does not follow, 
that several improvements in two different machines, having distinct 
and independent operations, can be so included ; much less that the 
same patent may be for a combination of different machines, and for 
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distinct improvements in each.”’ It is perhaps impossible to use any 
general language in cases of this sort, standing almost upon the meta- 
physics of the law, without some danger of its being found susceptible 
of an interpretation beyond that, which was then in the mind of the 
court. The case intended to be put in each of these cases was of 
two different machines, each applicable to a distinct object and pur- 
pose, and not connected together for any common object or purpose. 
And, understood in this way, it seems to me, that no reasonable ob- 
jection lies against the doctrine. 

Construing, then, the present patent to be a patent for each ma- 
chine, as a distinct and independent invention, but for the same com- 
mon purpose and auxiliary to the same common end, I do not per- 
ceive any just foundation for the objection made to it. If one patent 
may be taken for different and distinct improvements made in a sin- 
gle machine,-which cannot well be doubted or denied,’ how is that 
case distinguishable in principle from the present? Here there are 
two machines, each of which is or may be justly auxiliary to produce 
the same general result, and is applied to the same common purpose. 
Why then may not each be deemed a part or improvement of the 
same invention? Suppose the patentee had invented two distinct and 
different machines, each of which would accomplish the same end, 
why may he not unite both in one patent, and say, 1 deem each 
equally useful and equally new, but, under certain circumstances, 
the one may in a given case be preferable to the other? ‘There is a 
clause in the patent acts, which requires that the inventor, in his spe- 
cification or description of his invention, should “fully explain the 
principle and the several modes, in which he has contemplated the 
application of that principle or character, by which it may be distin- 
guished from other inventions.” Now, this would seem clearly to 
show, that he might lawfully unite in one patent all the modes, in 
which he contemplated the application of his invention, and all 
the different sorts of machinery, or modifications of machinery, by 
which or to which it might be applied ; and if each were new, there 
would seem to be no just ground of objection to his patent reaching 
them all.° A fortiori, this rule would seem to be applicable, where 
each of the machines is but an improvement or invention conducing 
to the accomplishment of one and the same general end. 

But let us take the case in another view, (of which it is certainly 
susceptible), and consider the patent as a patent, not for each ma- 
chine separately, but for them conjointly, or in the aggregate, as 
conducing to the same common end; if each machine is new, why 
may they not both be united in one patent, as distinct improvements ? 
[ profess not to see any good reason to the contrary. If they may 
be so united, and were both new, then upon the principles established 





' See Moody v. Fiske, (2 Mason R. 112, 117, 118.) 
® Act of 1793, ch. 55, 8.3. Act of 1836, ch. 357. 
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in Moody v. Fiske, (2 Mason R. 112, 117, 118, 119), it is not ne- 
cessary, in order to maintain a suit, that there should be a violation 
of the patent throughout. It is sufficient, if any one of the invented 
machines or improvements is wrongfully used; for that, pro tanto, 
violates the patent. In this view, therefore, the use of the cutter of 
the inventor, without any use of the saw, would be a sufficient ground 
to support the present bill, if it were not otherwise open to objection. 

We come, then, to the remaining point, whether, although under 
the patent act of 1793, ch. 55, the patent is absolutely void, because 
the claim includes an abstract principle, and is broader than the in- 
vention ; or whether that objection is cured by the disclaimer made 
by the patentee, (Wyeth) under the act of 1837, ch. 45. The 
seventh section of that act provides, “ that whenever any patentee 
shall have, through inadvertence, accident, or mistake, made his spe- 
cification too broad, claiming more than that, of which he was the 
original or first inventor, some material and substantial part of the 
thing patented being truly and justly his own, any such patentee, his 
administrators, executors, or assigns, whether of the whole or a sec- 
tional part thereof, may make disclaimer of such parts of the thing 
patented, as the disclaimant shall not claim to hold by virtue of the 
patent or assignment, &c., &c. And such disclaimer shall be there- 
after taken and considered as part of the original specification, to the 
extent of the interest, which shall be possessed in the patent or right 
secured thereby by the disclaimant, &c.”” Then follows a proviso, 
that ‘no such disclaimer shall affect any action pending at the time 
of its being filed, except so far as may relate to the question of un- 
reasonable neglect or delay in filing the same.” The ninth section 
provides, ‘‘ that whenever, by mistake, accident, or inadvertence, and 
without any wilful default or intent to defraud or mislead the public, 
any patentee shall have in his specification claimed to be the first and 
original inventor or discoverer of any material or substantial part of 
the thing patented, of which he was not the first and original inventor, 
and shall have no legal or just right to claim the same, in every such 
case the patent shall be deemed good and valid for so much ot the 
invention or discovery, as shall be truly and bond fide his own; pro- 
vided it shall be a material and substantial part of the thing patented, 
and shall be definitely distinguishable from the other parts so claimed 
without right as aforesaid.” ‘Then follows a clause, that in every 
such case, if the plaintiff recovers in any suit, he shall not be entitled 
to costs, “unless he shall have entered at the patent office, prior to 
the commencement of the suit, a disclaimer of all that part of the 
thing patented, which was so claimed without right; with a proviso, 
‘that no person bringing any such suit shall be entitled to the benefits 
of the provisions contained in this section, who shall have unreasona- 
bly neglected or delayed to enter at the patent office a disclaimer 
as aforesaid.” 

Now, it seems to me, that upon the true construction of this statute, 
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the disclaimer mentioned in the seventh section must be interpreted 
to apply solely to suits pending, when the disclaimer is filed in the 
patent office ; and the disclaimer mentioned in the ninth section to 
apply solely to suits brought after the disclaimer is so filed. In this 
way the provisions harmonize with each other ; upon any other con- 
struction tley would seem, to some extent, to clash with each 
other, so far as the legal effect and operation of the disclaimer is 
concerned. 

In the present case, the suit was brought on the first of January, 
1840, and the disclaimer was not filed until the tw enty-fourth of Oc- 
tober, of the same year. ‘The proviso, then, of the seventh section 
would seem to prevent the disclaimer from affecting the present suit 
in any manner whatsoever. The disclaimer, for another reason, is 
also utterly without effect in the present case; for it is not a joint dis- 
claimer by the patentee and his assignee, Tudor, who are both plain- 
tiffs in this suit; but by Wyeth alone. The disclaimer cannot there- 
fore operate in favor of ‘Tudor, without his having joined in it, in any 
suit either at law or in equity. ‘The case then must stand upon the 
other clauses of the ninth section, independent of the disclaimer. 

This leads me to say, that | cannot but consider, that the claim 
made in the patent for the abstract principle or art of cutting ice by 
means of an apparatus worked by any other power than human, is a 
claim founded in inadvertence and mistake of the law, and without 
any wilful default or intent to defraud or mislead the public, within 
the proviso of the ninth section. That section, it appears to me, 
was intended to cover inadvertences and mistakes of the law, as well 
as inadverterces and mistakes of fact; and therefore, without any 
disclaimer, the plaintiffs might avait themselves of this part of the 
section to the extent of maintaining the present suit for the other 
parts of the invention claimed, that is, for the saw and for the cutter, 
and thereby protect themselves against any violation of their rights, 
unless there has been an unreasonable neglect or delay to file the 
disclaimer to each. Still, however, it does not seem to me, that a 
court of equity ought to interfere to grant a perpetual injunction in a 
case of this sort, “whatever might be the right and remedy at law, 
unless a disclaimer has been in fact filed at the patent ofiice before 
the suit is brought. ‘The granting of such an injunction is a matter 
resting in the sound discretion of the court; and if the court should 
grant a perpetual injunction before any disclaimer is filed, it may be, 
that the patentee may never afterwards within a reasonable time file 
any disclaimer, although the act certainly contemplates the — 
or delay to do so to be a good defence both at law and in equity, 
every suit brought upon the patent to secure the rights nicer 
thereby. However, it is not indispensable in this case to dispose of 
this point, or of the question of unreasonable neglect or delay, as 
there is another objection, which in my judgment is fatal in every 
view to the maintenance of the suit in its present form. 
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The objection, which I deem fatal, is, that the bill states and ad- 
mits that the assignment to the plaintiff, Tudor, (made in February, 
1832), has never yet been recorded in the state department, accord- 
ing to the provisions of the patent act of 1793, ch. 55,s. 4. That 
act provides, ‘that it shall be lawful for any inventor, his executor 
or administrator, to assign the title and interest in the said invention 
at any time ; and the assignee, having recorded the said assignment 
in the office of the secretary of state, shall thereafter stand in the 
place of the original inventor, both as to right and responsibility. It 
seems a necessary, or, at least, a just inference from this language, 
that until the assignee has so recorded the assignment, he is not sub- 
stituted to the right and responsibility of the patentee, so as to main- 
tain any suit at law or in equity founded thereon. It is true, that no 
objection is taken in the pleadings on account of this defect ; but it 
is spread upon the face of the bill, and therefore the court is bound 
to take notice of it. It is not the case of a title defectively set forth, 
but of a title defective in itself, and brought before the court with a 
fatal infirmity acknowledged to be attached to it. As between the 
plaintiffs and the defendants, standing upon adverse titles and rights, 
(whatever might be the case between privies in ttle and right), 
Tudor has shown no joint interest sufficient to maintain the present 
bill, and therefore it must be dismissed, with costs. 


Supreme Court of Pennsylvania, March Term, 1841. 


Atsnovuse v. Ramsey. 


The validity of a verbal promise to pay the debt of another, made in New Jersey by 
an inhabitant of that state, to an inhabitant of Pennsylvania, is to be determined by 
the law of New Jersey ; and being void by its statute of frauds, it will not support 
an action in Pennsylvania, though the statute of frauds in the latter state do not 
prohibit such a promise. 

A promise to pay the debt of another, in consideration of forbearance, is a collateral 
undertaking. 


Tuts writ of error to the common pleas of Northampton, brought up 
a judgment on a case stated, which exhibited the following facts :— 
The plaintiff had obtained a judgment against one Vanatta, in War- 
ren county, New Jersey, and was proceeding to sue out execution, 
when the present defendant, in whose employment Vanatta was, 
agreed with the plaintiff to pay the debt in consideration of three 
months’ delay. The plaintiff urged him to execute a due bill for it, 
but he refused to do so. The agreement was made in New Jersey, 
where all the parties lived, except the plaintiff, who had shortly re- 
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moved to Pennsylvania. ‘The statute of frauds in New Jersey con- 
tains a provision that “no action shall be brought whereby to charge 
any executor or administrator upon any special promise to answer 
damages out of his own estate, or whereby to charge the defendant 
on any special promise to answer for the debt, default, or miscarriages 
of other persons, unless the agreement on which such action shall be 
brought, or some memorandum or note thereof, shall be in writing 
and signed by the party to be charged therewith, or some other per- 
son thereunto by him or her lawfully authorized.” ‘This clause, 
taken from the British statute of frauds, has not been retained in the 
statute of Pennsylvania. 

The court below gave judgment for the plaintiff, on the ground, 
that the validity of the promise was to be determined by the law of 
Pennsylvania; and also on the ground that if that were otherwise, 
the promise was an original and not a collateral one. ‘These points 
were argued here by Maxwell for the defendant below on the author- 
ity of Story’ s Conflict of Laws, $ 260, 261, 317, 621; 1 Dall. 420; 
8 John. 37; 2T.R.80; 1 Seuad. 211, note 2; 7 T. R. 201; 
2 Wils. 94; 1 Pothier, 370. And by Brown for the plaintiff, on 
the authority of Story’s Confl. 280; 1 Wheat. R.98; id. 121, and 
3 Wash. 313. 


Gisson C. J. There are discrepant texts of the civil law, touch- 
ing the question whether a foreign contract is subject to the law of 
the place where it is made, or the law of the place where it is to be 
executed ; and the commentators by no means agree in their attempts 
to reconcile them. ‘The common law rule is, that the validity of a 
contract is to be determined by the law at the place of its origin ; 
and those particular cases which have been made the basis of another 
rule, are to be viewed rather as exceptions. Such is the case of a 
contract which is to be executed in a foreign country, and which is 
presumed to be framed on the basis of the law at the place of its exe- 
cution, (2 Kent, 459; Story’s Confl. ch. 8, $ 260.) But taking the 
locus contractus on all such cases to be the place of performance, a 
presumption arises, that the contract is to be performed at the place 
where it is made, if there be not an express or necessary under- 
standing that it is to be performed elsewhere: and when such under- 
standing is not apparent, the law of the contract is the law of the 
place where it was made, (3 Burg. Confl. 758; id. 2d vol. 851.) 
Such are the principles applicable to the subject as they have been 
stated by the best British and American jurists ; and what is there in 
the case to indicate the existence of an understanding that the con- 
tract was to be performed in Pennsylvania? ‘The promise was made 
in New Jersey, where all the parties but the plaintiff lived; and it 
was to pay at the end of three months without regard to place. But 
the creditor had shortly before removed to Pennsylvania ; ; whence 
an argument, that, as every one must be taken to have intended the 
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consequences of his acts, the parties must, in this instance, be taken 
to have intended that payment should be made at the place of his 
domicil. But an obligation thus to pay, is not now a legal conse- 
quence of the contract. Where the place of payment is not desig- 
nated, the money must be tendered wherever the debtor is to be 
found within the realm; but the creditor is not bound to go out of it 
to seek him, (Co. Lit. 210, b.) The rule of the civil law is narrower 
still, it being said, that payment must be made where the contract 
was made, unless it appear by express provision or necessary infer- 
ence that another place was intended, (3 Burg. Confl. 822.) As, 
then, there was no stipulation about place in this instance, the debtor 
was not bound to follow his creditor to Pennsylvania, which, as re- 
gards transactions of this nature, stands, in relation to the other 
states, as a foreign country—a principle decided in Bucker v. Fenley, 
(2 Peters, 578,) in which the states of the union were held to be 
foreign countries, as regards each other, in respect to bills of exchange. 
The contract, then, must be left to the operation of the particular 
clause in the New Jersey statute of frauds; and if it be such as 
that clause requires to be in writing, the plaintiff will derive no 
advantage from the omission of such a clause in the statute of Penn- 
sylvania. 

Decisions in the British statute of frauds are received, perhaps, 
all the states as guides in the exposition of enactments on the same 
basis; and those of them which pertain to the interpretation of the 
second clause in the fourth section of that statute, are consequently 
applicable to the same clause in the statute of New Jersey. The 
rule extracted from them by Mr. Justice Buller, in Matson v. Wharam, 
(2 T. R. 80,) is “that if the person for whose use the goods are fur- 
nished is liable at all, any other promise by a third person to pay the 
debt, must be in writing, otherwise it is void by the statute of frauds ;” 
and the existence of liability on the part of him who had the benefit 
of the original consideration, has been the criterion in the subsequent 
cases. In that case it was said that Lord Mansfield had taken a dis- 
tinction in Mawbray v. Cunningham, which was overruled in Jones v. 
Cooper, (Cowp. 227,) between a promise before credit given and a 
promise after it, supposing the former necessarily to be an original 
undertaking in all cases, and the latter to be a collateral one ; the ac- 
curacy of which is doubted in Roberts on Frauds, ( (210.) But in 
Peckam v. Faria, (3 Doug. 13 ; S. C. 12 Eng. C. L. R. 36,) Lord 
Mansfield himself confirmed the statement of Mr. Justice Buller, and 
at the same time receded from his original position. It is scarce ne- 
cessary to say, the report of that case was not published when Mr. 
Roberts wrote. In no case, then, since Jones v. Cooper, has it been 
doubted, that if credit be given to a third person, either a subsequent 
or precedent promise is a collateral one. Such is the doctrine of An- 
derson v. Hayman, (1 H. B. 120,) and such it has continued to be 
down to Darnall y. Tratt, (2 Carrington & Payne, 82.) Had the 
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Supreme Judicial Court, Rhode Island. 


courts of New Jersey adopted any other interpretation of their statute, 
we would be bound by it; but in Dilts v. Parke, (1 Southard, 219,) 
and Hoppock v. Wilson, (id. 149,) the principle of the British de- 
cisions seems to have been followed. What, then, are the circum- 
stances of our case? The defendant promised to pay a judgment 
against another which is still in force. Had the promise been taken 
in satisfaction of it, he would have made the debt exclusively his 
own ; but the consideration was only to forbear, and the promise was, 
in the words of the statute, to pay another’s debt. ‘The very case was 
put by the chief justice in Buckmyr v. Darnall, (2 Ld. Raym. 1085,) 
‘Where a man is indebted,” said he, “and I. S., in consideration 
that the creditor would forbear the man, promises to pay him the debt, 
such a promise is void unless it be in writing. It is clear, then, that 
the law of New Jersey rules the case before us, and that the debt is 
irrecoverable by it. 

Rogers and SercGeant, justices, concurred; Huston and Ken- 
NEDY, justices, were not at the argument. 

Judgment of the court below reversed, and judgment rendered for 
the defendant on the case stated. 


Supreme Judicial Court, Rhode Island, April Term, 1841, at 


Previdetec. 


CHAPIN AND OTHERS v. Provipence Wasuinctron INsurANce Co, 


In an action ona policy of fire insurance; it was held, that proof of gross negligence 
on the part of the insured was inadmissible in the defence. Held, also, that parol 
evidence, varying the written application for insurance, was inadmissible. 


Action on a policy of fire insurance. The loss happened at the 
Tiverton Print Works, on January 6. 1840, at midnight, and consist- 
ed in the burning of the singe house, and a quantity of cotton goods 
which it contained. At the trial in the court below, the defence set 
up was gross negligence on the part of the plaintiffs, in storing singed 
goods in the singe house over night; and the depositions of W illiam 
R. Robeson and Jeflerson Durfee, both managers of printing estab- 
lishments at Fall River, were offered upon this point. ‘They deposed, 
that at the establishments which they respectively managed, it was 
not usual, and it would be considered imprudent, if not unsafe, to per- 
mit singed goods to remain in the singe house over night, on account 
of the risk of fire. Their singe houses were constructed with refer- 
ence to being fire proof; and this precautionary measure, owing to the 
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liability of fire from the process of singing, was deemed by them highly 
desirable. Notwithstanding this evidence, the plaintiffs had a verdict, 
and the defendants appealed to this court. At the second trial, the 
defendants offered to prove, in addition to the evidence above men- 
tioned, a uniform usage in all other printing establishments in New 
England, not to leave goods in singe houses over night, on account of 
the risk by fire. But the evidence was ruled out, as well as that of 
Robeson and Durfee. The defendants also proposed to prove, that 
at the time the written application for the policy declared on was 
made, the defendants objected to underwriting, having already paid 
several losses on these same print works ; and the plaintiffs thereupon 
represented that the establishment had since been rebuilt and repaired, 
and was then as complete and safe as any print works in New Eng- 
land ; and that it was upon this representation that this policy had 
been underwritten ; that nevertheless there was no store house, either 
properly constructed or sufficient in size, wherein to store the goods 
connected with these print works. This evidence was also rejected ; 
and the plaintiffs had a verdict. ‘The defendants moved for a new 
trial. 


Atwell and Pratt for the plaintiffs. 
Carpenter and Tillinghast for the defendants. 


Tue Court were of opinion, that the rulings of the judge at the 
trial were correct. Upon the first point they held, that an attempt to 
prove a usage at other printing establishments different from that at 
Tiverton, was but another mode of proving negligence in the plaintiffs. 
If it was an uniform usage, adopted from good precautionary reasons, 
not to leave or store goods, after singing, in the singe house over night, 
it must follow that a departure from this usage, by the plaintiffs, was 
gross negligence. But proof of negligence was not admissible ; there- 
fore proof of this usage differing from the practice of the plaintiffs, was 
not admissible. Upon the second point, the Court held, that the 
parol representations of the plaintiffs, though made at the time of the 
written application for the policy, could have no effect, either as 
adding to or as qualifying the description of the premises, set forth in 
the written application and accompanying plan. Evidence in proof 
of such representations would be inadmissible, and it was, therefore, 
properly rejected. 

New trial denied. * 





' The Providence Daily Journal, in relation to this decision, says: “ The principle 
decided in the above case, that negligence in the insured is not an available defence for 
the underwriter, may occasion some surprise among persons not conversant with such 
questions. It may not, therefore, be improper to observe, that the decision was not 
pronounced, until after a very full and patient investigation.” 
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Supreme Judicial Court, Massachusetts, March Term, 1841, at 
Boston. 


Briees, Assignee or Lorine, v. PARKMAN. 


An agreement between the mortgagor and mortgagee of personal property, that the 
former may remain in possession of the property, 1s not fraudulent per se. 

Construction of the insolvent law of Massachusetts in reference to the possession of 
the property of the insolvent by the messenger, after the warrant has issued, and 
before the first publication of the notice of issuing it. 


Tuis was an appeal from the decree of a master in chancery, in a 
matter which came up under the insolvent law. The facts were, that 
the defendant on July 6, 1839, in consideration of a loan of $3500, 
made by him to Samuel H. Loring, (the insolvent) and the transfer of 
certain lease-hold estates made by Parkman to Loring, and being the 
same which the latter had previously assigned to Parkman, took from 
Loring his note for $5800, payable in 60 days, with interest, secured 
by a mortgage of the principal part of his stock in trade. During the 
negotiation and before the mortgage, Loring declined to account with 
Parkman for the proceeds of sales, stating that he should require them 
for his own use, but representing that he should not at that season 
make any large sales, and if he did, he would add to the amount of 
the mortgagee’s security ; that he intended to make a new arrange- 
ment with a person, who was to be his partner, and who was to ad- 
vance money; that said person could not pay it then, but would 
shortly ; and that he (Loring) would endeavor to pay one half of the 
note in thirty days. ‘The nominal amount of the mortgaged property 
was, per schedule, $9115 42. The parties agreed that Loring might 
remain in possession and make sales as above, for which he need not 
account; and that the mortgagee should examine the amount of sales 
at the end of thirty days, for the purpose, if necessary, of obtaining 
further security. Loring was described in the mortgage as being of 
Boston, but in fact resided in Roxbury, and did business in Boston. 
The mortgage deed was, on 6th July, 1839, recorded by the clerk of 
the city of Boston, but was not recorded by the clerk of the town of 
Roxbury until the 15th of the same July. On the 13th of July, the 
mortgaged property was attached in six several suits by Loring’s cred- 
itors. ‘The officer, who served the writs, testified that the first writ 
was handed to him by the plaintiff, who at the time knew of the mort- 
gage. On the 15th July, other attachments were made, and on the 
same day Loring applied to a master in chancery, as an insolvent 
debtor, and a warrant was issued forthwith, and possession of the pro- 
perty immediately taken by the messenger, an hour or two before the 
defendant’s mortgage was recorded in Roxbury. After he took pos- 
session, the defendant, who was present, made and delivered to the 
messenger a notice of the mortgage. The first publication of notice 
by the messenger, pursuant to the second section of the insolvent act, 
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was made in the newspapers published in Boston, on the morning of 
the 16th July. John C. Briggs, the plaintiff, was elected assignee. 
Upon these facts the assignee contended that the mortgage not having 
been left for record in Roxbury until after the attachments, and after 
possession of the property had, with the knowledge of the defendant, 
been taken by the messenger—the property passed to the assignee, 
discharged of the mortgage. ‘The assignee further contended, that the 
agreement made as aforesaid between Loring and Parkman at the time 
the mortgage was given, that Loring might sell and dispose of the pro- 
perty and apply the proceeds to his own use, constituted in law a 
fraud, and rendered the mortgage null and void. But the master in 
chancery allowed the defendant’s claim, and this appeal was taken. 


Bartlett for the assignee. 
Edward Blake for the mortgagee. 


Wipe J. It is contended by the assignee, that the agreement as 
to sales made a secret trust in favor of Loring; and rendered the 
mortgage null and void. But we think the agreement of the parties, 
that Loring might sell and dispose of the property, was of the same 
character with an agreement that a vendor may remain in possession 
of personal property after a sale ; which, in thisstate, has always been 
regarded as evidence of fraud only. In this case there is no reason 
why an explanation should not be made of the circumstances, under 
which the agreement to sell was made. It is not a necessary conse- 
quence of the agreement that the creditors would be defrauded. In 
fact no creditor is injured by it. It was a conveyance by way of 
security, and there is no reason for any inference of fraud. In the 
second place, it is contended by the assignee, that the notice of pos- 
session taken by the messenger, which was given to the defendant on 
July 15th, prevented his completing his title by a subsequent recording 
of his mortgage in Roxbury. The defendant’s mortgage was not re- 
corded in Roxbury, where the mortgagor lived, until thirty minutes 
past three o’clock P. M., on July 15th, being an hour or two after the 
messenger had taken possession of the property. ‘The publication by 
the messenger was not till the next day ; and the question is, whether 
the mortgagee could complete his title by recording his mortgage, after 
the warrant had been issued directing the messenger to take posses- 
sion of the property. The true meaning of the statute is very plain, 
although there is an apparent discrepancy between some of its pro- 
visions in relation to the possession of the insglvent’s property. We 
think the fifth section of the insolvent law, which declares, that the 
“assignment shall vest in the assignees all the property of the debtor, 
both real and personal, which he could by any way or means have 
lawfully sold, assigned or conveyed, or which might have been taken 
in execution on any judgment against him, at the time of the first pub- 
lication of the notice of issuing the above mentioned warrant,” must 
be regarded as limiting the general phraseology of the first and sixth 
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sections ; and that the mortgage having been duly recorded before the 
first publication of the notice, the property conveyed by it never 
vested in the assignee. Upon the whole, the court are of the opin- 
ion, that the decision of the master in chancery was correct. 


Dixon et ux. v. HomMER AND OTHERS 


Commissions on the inventory of personal property put in trust, disallowed. 





AppeaL from a decree of the judge of probate for Suffolk, allowing hi 
commissions of two and one half per cent. of the amount of the per- . 
sonal estate committed to the appellees, as trustees under the will of 
Benjamin P. Homer, and of five per cent. on the income collected. 


Edward Blake for the appellants. 
Franklin Dexter for the appellees. 


Suaw C.J. The commissions of two and one half per cent. on 
the inventory of the personal property in trust, is entirely inadmissible. 
Commissions should be allowed for services rendered and not in an- 
ticipation of services. Nor does any clause in the will justify this 
allowance. ‘The commissions of five per cent. on the income of the 
personal and real estate, although a liberal compensation, is not, upon 
the whole, too large. ‘The case will, therefore, be remitted to the 
probate court with instructions to disallow the first and allow the 
second charge. 


Ex Parte Wasnpurn. 


A writ of prohibition to restrain a court martial from taking cognizance of certain 
matters of charge against the petitioner, refused. 


Tuts was a petition for a writ of prohibition to be directed to the if 
president and members of a court martial, to restrain them from if 
taking any farther cognizance of certain matters of charge against the 
petitioner. The petition set forth, that the petitioner was the captain 
of a certain volunteer light infantry company of militia, called the 
Suffolk Light Guard. That certain charges had been preferred 
against him by a late private in said company. ‘That the petitioner 
had been placed in arrest, and a court martial had been assembled 
for his trial. ‘That the petitioner was charged, (1.) with neglect of 
duty, in not certifying, as captain of said volunteer company, to the 
city treasurer of Boston, a list of the persons entitled to the compen- 
sation provided in the Revised Statutes, ch. 12, s. 125, and statute 
1840, ch. 92, s. 15, on or before the first day of November of each 
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year. (2.) Falsely certifying. (3.) Neglect of duty. (4.) Doing 
an act contrary to the provisions of the Revised Statutes, ch. 12. Of 
each of which Jast three charges the specifications were substantially, 
that the petitioner certified a list of persons to the said city treasurer, 
as entitled to the compensation provided by law for members of 
volunteer companies having performed all the active duty required 
by law, and that said list contained the names of eighteen persons 
who had not done all such duty. That the petitioner had interposed 
a plea to the jurisdiction of the said court martial, in which he 
averred, that the offences whereof he was charged were not cogniza- 
ble by the said court, but were solely cognizable by the civil ‘tribu- 
nals of this commmenwealth, and thereupon he prayed the said court 
martial to dismiss the same, as charging matters which they were not 
legally competent to investigate. That the said court decided, that 
they had jurisdiction of the aforesaid offences; and the petitioner 
was ordered to make his defence. Wherefore he prayed to be re- 
lieved, and that a writ of prohibition might be directed to said court 
martial. 


Iwers J. Austin for the petitioner. 
John Codman, judge advocate, contra. 


Suaw C.J. This is a case of the first impression in this common- 
wealth. A writof prohibition isa remedy in the last resort, to restrain 
excessive jurisdiction. It is a writ of great authority, and to be used 
with great caution. It must be a very clear case to induce the court 
to grant it. A case came before the court in Worcester a few years 
since, but the point we are here called upon to decide was not then 
discussed. It was to prevent the county commissioners of Worcester 
county from laying out a road, upon the ground that a writ of cer- 
tiorari had been filed, but as the whole court sat in that county but 
once in a year, the object of the writ of prohibition was merely to 
stay proceedings, until the parties could be heard on the certiorari. 
The court then gave an opinion upon the main question, to which 
the parties conformed, and consequently no judgment was pronounced 
upon the prayer for a writ of prohibition. In the present case, the 
presumption is, that the court martial will not exceed its jurisdiction. 
We are called upon here to say, the court has no authority to act in 
the present instance. But we do not think a case has been made 
out by the petitioner to authorize the interference of this court in the 
manner prayed for. ° 

The chief justice then went into an extended examination of the 
statutes in relation to the subject; the conclusion being, that the 
offences charged were military offences within the jurisdiction of the 
court martial ; and the petition was dismissed. 
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Lirt.e v. Rocers. 


Costs in an action where the defence was usury. 


Tuts was a question of costs. The defence to the action was usury, 
upon ch. 25, $ 2 of the Revised Statutes, which provides that whenever 
in an action on a contract, it shall appear that more than 6 per cent. 
has been taken, “ the defendant shall recover his full costs, and the 
plaintiff shall forfeit threefold of the amount of the whole interest re- 
served or taken, and shall have judgment for the balance only, which 
shall remain due after deducting said threefold amount.” 


Brigham for the plaintiff. 
E. G@. Austin for the defendant. 


Suaw C. J. delivered the opinion of the court to the effect: (1.) 
That the defendant was to have his costs taxed in the usual manner, 
and to have execution for them. (2.) That the plaintiff should have 
no costs, he not being in fact the prevailing party. (3.) That the 
counsel for the defendant having a lien on the defendant’s execution 
for attorney’s fee, &c. this was to be deducted. (4.) That the bal- 
ance was to be deducted from the plaintiff’s judgment and his exe- 
cution to go for the remainder. 


Supreme Judicial Court, Massachusetts, April Term, 1941, at 
Spring field. 


GorHAM AND ANOTHER Uv. STEARNS. 


A payment or assignment by a debtor, to one of his creditors, is not void as to his 
other creditors, under St. 1838, c. 163, § 10, unless it be made by the debtor in con- 
templation of becoming insolvent and obtaining a discharge under the provisions of 
that statute. 

The stock in trade of a debtor, who was insolvent, was attached by several of his 
creditors, and he afterwards, on the same day, but not then intending to take ad- 
vantage of St. 1838, c. 163, nor even knowing there was such a statute, assigned to 
another creditor choses in action to secure what he owed him, and also indemnify 
him against liabilities incurred on said debtor’s behalf. On the next day, the debt- 
or made application to a master in chancery for the benefit of said statute, and as- 
signees of his property were afterwards duly appointed. Held, that the assignment 
to said creditor was not void as to the other creditors, within the terms of the tenth 
section of said statute. 

In deciding a case stated by the parties, where the statement sets forth the testimony 
of witnesses, the court must take such testimony to be true. 


Tuts was an action by the assignees of Lester Belden, an insolvent 
debtor, to recover the avails of book debts and promissory notes trans- 
ferred by him to the defendant to secure payment to the defendant of 
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a debt due to him from said Belden, and also to secure the defendant 
against a liability which he had incurred by indorsing one of said 
Belden’s notes. 

The case was taken from a jury, and submitted to the court upon 
this statement of facts: ‘‘ On the 11th of December, 1838, said Lester 
Belden made application to a master in chancery for the benefit of the 
act for the relief of insolvent debtors ;” (St. 1838, c. 163,) “ and after 
due proceedings upon this application, the plaintiffs were appointed 
assignees, at a meeting of his creditors held January 4th, 1839. 

‘Said Belden, until the spring of 1838, was in partnership with 
his brother, William Belden. William testified that when they dis- 
solved their partnership, Lester expressed doubts whether he should 
be able to pay his debts unless he should dispose of his stock to good 
advantage. On the 10th of December, 1838, his stock in trade was 
all attached, at the suit of several of his creditors, upon debts amount- 
ing toa large sum. On the same day, and immediately after the 
attachment of his property, he assigned his books of account and cer- 
tain notes of hand to the defendant and William Belden. The defend- 
ant had a dona fide debt against him of about one hundred dollars, 
and had indorsed his note for five hundred dollars to the Chicopee 
Bank, some time previous, which note he has since been obliged to 
pay. Said assignment was on account of this debt and liability, so far 
as the defendant is concerned ; and he has received under it the sum 
of $ 

** Said Belden was then (on the said 10th of December) in fact insol- 
vent; but there is no other evidence, except as above stated, that he 
knew of his insolvency ; and he testifies that he did not then intend to 
take advantage of the insolvent act, and that he did not in fact know of 
its existence. His insolvency was not known to the defendant.” 


The case was argued at the September term, 1840, by 
R. A. Chapman for the plaintiffs, and by 
Ashmun for the defendant. 


Dewey J. The plaintiffs’ claim arises under St. 1838, c. 163, 
§ 10, wherein it is among other things provided, that any assignment, by 
any debtor, of any part of his estate, which he shall make with a view 
to give a preference to any creditor, &c., if made in contemplation of 
becoming insolvent and of obtaining a discharge under the provisions 
of said statute, shall, as to his other creditors, be void, in like manner 
and to the same effect as conveyances made by any debtor to the in- 
tent or whereby his creditors may be delayed, hindered or defrauded, 
are now by law void as to such creditors ; and the assignees, in such 
case, may by an action in their own names recover from the creditor, 
so preferred, the property so assigned, or the value thereof, for the use 
of the other creditors. 

It is for the plaintiffs to bring their case within the provisions of this 
statute, if they would avoid this assignment, and receive the avails of 
it from the defendant. The burden is on the plaintiffs to show that 
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the transfer was made by Belden in contemplation of his becoming in- 
solvent and of obtaining a discharge under the statute. 

It is conceded by the defendant, that Belden was in fact insolvent 
and unable to pay all his debts, at the time of making the transfer to 
the defendant. But mere insolvency and inability to pay one’s debts, 
do not render void a transfer of property to secure a particular credi- 
tor. It must have been made by the debtor in contemplation of his 
becoming an insolvent debtor, under St. 1838, c. 163, and of obtain- 
ing a discharge under the provisions of that statute. While the debtor, 
in the ordinary course of business, and without any purpose | existing 
in his mind to avail himself of the statute just referred to, is paying debts 
due to any of his creditors, or giving them collateral security for the 
same, such transactions are valid between the parties, and not liable to 
be set aside as in violation of this statute, although it may eventually 
be made to appear that, at the time of making such payments, or trans- 
fer as collateral security for his debts, the debtor was in fact insolvent 
and unable to pay his debts. It is the intentional unjust preference of 
one creditor to the other, after the debtor has the purpose of availing 
himself of the benefits of the statute, that renders such preference 
void. The inquiry will therefore necessarily be, in cases like the pres- 
ent, was the transfer in contemplation of insolvency and the obtaining 
of a discharge under the act of 1838, c. 163. 

Upon the case stated by the parties, we cannot say this fact is shown 
affirmatively. ‘The fact of an actual insolvency, and the other cir- 
cumstances under which this assignment was made, are certainly calcu- 
lated to excite suspicion as to the purposes of the debtor; but the 
testimony of the debtor is direct and full to the point that he did not, at 
the time of making the transfer to the defendant, intend to become an ; 
insolvent and obtain a discharge under the insolvent act; and that in 
truth he had no knowledge of the existence of any such statute. If 
this testimony be true, it is quite certain that the assignment to the de- 
fendant was not made by the debtor in contemplation of obtaining a 
discharge under the provisions of the statute, and the case therefore 
does not fall within it.' 

In deciding upon a case stated by the parties, as the present one is, 
the court must take the testimony of the witnesses to be true, and deal 
with it as such. If the plaintiffs would have the benefit of the other 
facts and circumstances disclosed in this case, to control the testimony 
of the debtor and discredit him, the case should have been sub- 
mitted to the jury to weigh all the evidence and find the fact. But 
the case being presented to us upon this testimony, if we give it the 
full and proper effect which attaches to it, it negatives the unlaw ful in- 
tent to prefer one creditor under those circumstances which this statute 
prohibits and restrains. Such being the state of the case, the plain- ; 
tiffs cannot maintain their action. 

Plaintiffs nonsuit. 
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' New provisions on this subject have been made by St. 184], c. 124, § 3. 
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Supreme Judicial Court, Massachusetts, September Term, 1841, at 
Lenoc. 


Housatonic Banx anp Lee Banx v. Martin anpD ANOTHER. 


Where a mortgage of goods was made, subject toa prior mortgage thereof, and they 
were attached by the mortgagor's creditors, and replevied by the first mortgagee, and 
on the trial of the action of replevin, the first mortgage was decided to be void, and 
judgment was rendered for a return of the goods to the attaching officer; a demand 
on the officer, by the second mortgagee, ten days after the rendition of such judgment, 
accompanied with an account of the debt for which the goods were liable, conforma- 
bly to the Rev. Sts. c. 90, § 79, was held to be within a reasonable time, although it 
was more than two years after the goods were attached. 

When goods are attached, which have been conveyed by one mortgage to two persons, 
to secure a gross sum of money to each, a statement by them to the attaching offi- 
cer, on their demanding payment of him, is sufficient, under the Rev. Sts. c. 90, 
§ 79, if it set forth the gross sum due to each of them. 

A debtor, on being called upon by A., one of his creditors, to give security, promised 
to do so by a mortgage of his personal property : He thereupon directed his attorney 
to prepare, Ist. a mortgage of his personal property to secure B., another of his 
creditors ; 2d, a mortgage of the same property, subject to the first mortgage, to se- 
cure A.; 3d. a general assignment of all his property to B., under St. 1836, ¢. 238, 
subject to the two mortgages : The mortgages and assignment were all executed and 
delivered on the same evening, in the order in which they were directed to be pre- 
pared, A. not knowing of the mortgage to B. till he received the mortgage to him- 
self, and having no knowledge of the assignment, until after it was executed and de- 
livered, and never afterwards assenting thereto: The mortgage to B. having been 
adjudged void, because it was part of the assignment, and in contravention of said 
St. 1836, it was held that A.’s mortgage was not part of the assignment ; that it was 
valid by the common law ; and that he was entitled to hold the mortgaged property ] 
against the attaching creditors of the mortgagor, in the same manner, and to the 
same extent, as if the mortgage to B. had not been made. 

Knowledge of facts, by a mere stockholder in an incorporated manufacturing company 
or bank, is not notice to the corporation of the existence of those facts. 





Porter and Byington for the plaintiffs. 
Wells, D. N. Dewey and Robinson for the defendants. 





Sayues v. Brices. 


Where, in an action of slander, the declaration contains two counts alleging the utter- 
ance of similar words at different times, and a verdict is returned for the plaintiff, 
on one count, and for the defendant on the other, the counts are not on sever.l and 
distinct causes of action, so as to entitle the defendant to costs, within the true 
meaning and intention of Rev. Sts. c. 121, § 16. 


Wells and Porter for the defendant. 
Bishop for the plaintiff. 
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Wuite v. Jupp. 


Under the Rev. Sts. ¢ 121, § 36, actual travel of a party to a suit, who resides with- 
out the state, can be taxed only from the line of the state, in the usual route from 
his residence to the place where the court is held. : 

Bishop for the plaintiff. : 

D. N. Dewey for the defendant. 








DIGEST OF 


AMERICAN CASES. 


Selections from 3 Sumner's Reports. 


ADMIRALTY. 

1. Courts of admiralty do not recog- 
nise the rule in equity, requiring two 
witnesses, or one witness and strong 
corroborative circumstances, in order to 
overcome the denial in the answer. 
Sherwood v. Hill, 127. 

2. The admiralty has no jurisdiction 
over preliminary contracts leading to 
maritime contracts. The Shooner Tri- 
bune, 144, 

3. The jurisdiction of the admiralty 
does not depend upon the particular 
name or character of the instrument, 
but whether it imports to be a mari- 
time contract. Jb. 


ASSESSORS. 

A memorandum on the books of the 
town clerk, that certain persons were 
“sworn to office” as assessors, signed 
by the clerk, as a justice of the peace, 


and not as town clerk, is a sufficient | 


certificate of the official oath, according 
to the requirements of the Statutes of 
Maine. Ware v. Bradbury, 186. 


CONSTRUCTION. 
1. The courts of the United Staies 
are not bound, in the interpretation 


of deeds, by the local adjudications of 


a particular state. Thomas v. Hatch, 
170. 
2. Deeds are always construed ac- 


cording to the force of the language | 


used by the grantor, and the apparent 
intentions of the parties deducible there- 
from. Jb. 

3. The following words followed the 


granting part of a deed; “a certain | 


tract of land, of which only five-eighths, 
common and undivided, is the property 
of J.D. (the grantor,) and is hereby 
conveyed with the exceptions of about 
ten acres of land conveyed by deed to 
VOL. IV.——NO. II. 


W. H., &c. &c., and also one acre con- 
veyed by deed to R. &c., and also a strip 
of land, &c., containing one-eighth of 
an acre, &c., which exceptions are re- 
served out of the five-eighths as afore- 
said ;” Held, that the grantor conveyed 
nothing in the excepted parcels, but 
five undivided eighths in the remainder 
of the tract. Jb. 

4. A boundary “on a stream,” or “ by 
a stream,” or “ toastream, includes the 
flats, at least to low water-mark, and in 
many cases to the middle thread of the 
river. Quere ; how it would be where 
the boundary was “on the bank” of a 
river. Ib. 

5. A boundary on the bank of a river, 
referring to fixed monuments on the 
bank, limits the grant to the bank, and 
excludes the flats. Jd. 

6. Where there was a deed from the 
state, conveying all the right, title and 
interest of the state unto a “ lot of land 
numbered ten, as was surveyed by Park 
Holland, in the year 1801,” which deed 

| in the specific boundaries, bounded the 
_lot on one side toa stake, and thence 
“to the bank of the river, thence by the 
bank of the river to the first mentioned 
/bounds;” and in the plan the Jot was 
laid down bounded on the river; Quere, 
| whether taking the whole description 
| together, it did not convey the lot to 
| the stream, and include the flats. Jd. 
7. If a plan is referred to in a deed, 
_and the land, according to that plan, is 
bounded on a river, with no other speci- 
| fic boundaries than the river, semble, 
that the flats will pass, by operation of 
|law, with the upland. J). 
| §. A plan of a tract of land, which is 
‘referred to in a deed, for purposes of 
| description, is to be treated, as if it were 
; to, and made part of the deed. 
b. 
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CONTRACT. 

1. Ifa contract or order, under which 
goods are to be furnished, does not spe- 
cify any time at which they are to be 
delivered, the law implies a contract, 
that they should be delivered within a 
reasonable time ; and no evidence will 
be admissible to prove a specific time, 
at which they were to be delivered, for 
that would be to contradict and vary 
the legal interpretation of the instru- 
ment. Cocker v. Franklin Hemp and 
Flax Manuf. Co. 530. 

2. The question of reasonable time is 
determined by a view of all the circum- 
stances of the case; and parol evidence 
of the conversations of the parties may 
be admitted to show the circumstances 
under which the contract was made, 
and what the parties thought was a 
reasonable time for performing it. Jd. 


EQUITY. 

1. The answer of a defendant in an- 
other suit, though good evidence against 
him, is not admissible against a co- 
defendant. Dexter v. Arnold, 152. 

2. The bill did not state, in what 
state the parol agreement for copart- 
nership was actually made, though it 
might be taken from the allegations to 
have been made either in Massachu- 
setts, Maine,or New Hampshire. Sem- 
ble, that this would be a fatal omis- 
sion, if properly presented to the court. 
Smith v. Burnham, 435. 

3. A court of equity will not inter- 
fere to direct a specific performance of 
an agreement, where the terms of the 
contract are not definite and full, and 
its nature and extent are not made out 
by clear and unambiguous proofs. Jb. 

4. A conveyance of certain premises, 
absolute in its form, but admitted, by 
the answer in chancery, to be a mort- 
gage security merely for certain debts, 
was treated as a valid security to the 
extent of those debts, and the premises, 
subject to this charge, were held to be 
liable to judgment creditor of the origi- 
nal grantor. Chickering v. Hatch, 474. 

5. The old cases with regard to main- 
tenance and champerty go farther than 
would be now sustained in courts of 
equity. Baker v. Whitney, 476. 

6. In matters of form, or mistakes of 
dates, or verbal inaccuracies, courts of 
equity are very indulgent in allowing 
amendments of answers. Smith v. Bab- 
cock, 583. 


Digest of American Cases. 


7. But they are slow to allow amend- 
'ments in material facts, or to change 
essentially the grounds taken in the 
original answer. Jd. 
| §. Where the object is to let in new 
facts and defences, wholly dependent 
upon parol evidence, the reluctance of 
| the court to allow amendments is great- 
ly increased, since it would encourage 
carelessness and indifference in making 
| answers, and open the door to the in- 
troduction of testimony manufactured 
for the occasion. Jd. 

9. But where the facts sought to be 
introduced are written papers or docu- 
|ments, which have been omitted by 
accident or mistake, there the common 
reason does not apply in its full force ; 
for such papers and documents cannot 
be made to speak a different language 
from that, which originally belonged to 
them. Jd. 

10. The whole matter is in the dis- 
cretion of the court; but, before the 
amendments to the answer are allowed, 
the court should be satisfied, that the 
reasons assigned for the application are 
cogent and satisfactory ; that the mis- 
takes to be corrected, or the facts to be 
added, are made highly probable, if not 
certain; that they are material to the 
merits of the case in controversy; that 
the party has not been guilty of gross 
negligence; and that the mistakes have 
been ascertained, and the new facts 
have come to the knowledge of the 
party, since the original answer was 
put in and sworn to. Jd, 


EVIDENCE. 
1. The general rule at law is, that 
no evidence shall be admitted, but what 
is or might be under the examination 
of both parties. Gass v. Stinson, 98. 
2. Semble, a deposition may be ad- 
mitted in equity, where the direct inter- 
rogatories have been fully answered, 
and death or some inevitable accident 
occurs, which, without fault on either 
side, prevents a cross examination. 
Quere,how would this be law. Jd. 
3. The direct examination of a wit- 
ness was taken by a commissioner, 
| with the consent of both parties. No 
cross interrogatories were ever filed ; 
'and the witness lived several months 
after the direct examination was begun ; 
there was no proof, that, if the cross in- 
terrogatories had been filed, they might 
not have been answered. Held, that 
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the omission to file the cross interroga- 
tories was at the peril of the party, and | 
that the deposition is adinissible. JA. 

4. A witness, whose books are out of 
his reach, so that he cannot have ac- 
cess to them, may testify to their con- 
tents. Jd. 

5. Papers from the probate records, 
showing that a person was treated by 
the probate court as the lawful guar- 
dian of a non compos, will be received 
as prima facie evidence, after a long 
lapse of time, to supply the direct proof 
of a probate appointment. Thomas v. 
Hatch, 170. 

| 
FISHERIES. 

1. By the Act of 1793, ch. 52, no reg- 
istered ship or vessel can, while she re- | 
mains registered, engage in the whale 
fisheries; but she must surrender her 
register, and be enrolled and licensed for 
the fisheries. U. States v. Rogers, 342. 

2. The Act of 1835, ch. 40, provides, | 
that “if any one or more of the crew | 
of an American ship or vessel, on the | 
high seas, &c., shall endeavor to make | 
a revolt,” &c., he and they shall, on 
conviction, be punished as provided in 
the Act. Held, that a ship, engaged in 
a whaling voyage, without having sur- 
rendered her register, or taken out an 
enrollment and license, pursuant to the 
Act of 1793, ch. 52, was not an Ameri- 
can ship, within the purview of ihe Act | 
of 1835, ch. 40, and that an indictment 
would not hold, under this Act, against 
the crew, for an endeavor to make a/| 
revolt. Jb. 





| 


| 
| 
INJUNCTION. 

1. In common cases, it is of course 
to dissolve an injunction, if the answer 
denies the whole merits; and the plain- | 
uff will not be permitted upon a motion | 
to dissolve the injunction, to read afli- 
davits in contradiction to the answer. 
It is otherwise in cases of special in- 
junctions. Poor v. Carleton, 70. 

2. The continuance or dissolution of 
a special injunction, after the coming | 
in of the answer, depends upon the | 
sound discretion of the court. Jb. 

3. The answer must positively deny 
the material facts of the bill, and the 
denial must be grounded on personal 
knowledge, not merely on information 
and belief, in order to support an appli- | 
oe to dissolve a special injunction. 

). 
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4. In cases of irreparable mischief, 
the dissolution of an injunction rests 
in the sound discretion of the court, 
whether applied for before or after an- 
swer. Affidavits may, after answer, 
be read by the plaintiff to support the 
injunction, as well as by the defendant 
to repel it; and this, although the an- 
swer contradicts the substantial facts 
of the bill, and the affidavits of the 
plaintiff are in contradiction of the an- 
swer. Semble, the practice on this sub- 
ject is more liberal in America than in 
England. Jb. 


JURISDICTION, 

1. In cases of concurrent jurisdiction 
in the state court and the circuit court 
of the United States, the latter has no 
discretionary authority to stay, or con- 
trol the suit, or to refuse jurisdiction in 
order to prevent a collision between 
the two courts. Wadleigh v. Veazie, 
164. 

2. It is not sufficient to give jurisdic- 
tion to the courts of the United States, 
to allege, that a party is an alien. 
There must also be an allegation, that 
he is a subject or citizen of some one 
foreign state. Wilson v. City Bank, 

99 

3. Nor is it sufficient to give juris- 
diction, where a corporation is a party, 
to allege, that all the corporators are 
citizens of the United States. There 
must be an allegation, that the corpora- 
tors are all citizens of some one or more 
state or states of the United States. 
Ib. 

4. To entitle a corporation to sue in 
the circuit courts of the United States, 
all the members of that corporation 
must be citizens of some state of the 
United States, other than that state, of 
which the defendant is a citizen. And 
the averments must so be made in the 
declaration, in order to entitle the court 
to take jurisdiction of the case. Bank 
of Cumberland v. Willis, 472. 


MORTGAGE. 
1. Courts of equity follow the analo- 


‘gies of the law, as to the limitation of 


the right to redeem a mortgage. Dez- 
ter v. Arnold, 152. 

2. The general rule in equity is, that 
twenty years exclusive possession by a 
mortgagee, is a bar to the equity of re- 
demption. Jb. 

3. Courts of equity will allow a re- 
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demption of a mortgage, under peculiar 
circumstances, even after a lapse of 
more than twenty years. 0. 

4. The acts of mortgagee, within 
twenty years, admitting the title to be 
a mortgage, are sufficient to keep open 
the equity. So, also, are solemn reci- 
tals and acknowledgments of the mort- 
gage, in deeds and other written trans- 
actions with third persons. J. 

5. Quere; wheter parol admissions, 
within twenty years, are sufficient to 
keep open the equity. Jd. 

6. There is no instance of a decree 
being made upon parol evidence, in fa- 
vor of the party seeking to redeem. 


PARTNERSHIP. 

1. Quere, if the payments and credits 
made by one partner after a dissolution 
of the partnership, and joint agency, 
and after a new individual agency in 
him, can be applied to the extinguish- 
ment of a debt of the partnership, un- 
less circumstances justify the presump- 
tion, that the partnership debt has been 
adopted as his individual debt. Gass 
v. Stinson, 99. 

2. The natural presumption is, that 
a partner paying a sum of money to his 
private creditor, who is also a creditor 
of the partnership, means to pay it on 
his private account, unless circum- 
stances vary this presumption. Jb. 

3. A promissory note on interest can- 
not be treated as a mere memorandum 
of an advance for a purchase upon a 
copartnership account. Smith v. Burn- 
ham, 435. 

4. A parol agreement to become co- 
partners in the business of purchasing 
and selling lands and lumber in the 
state of Maine, is a parol contract re- 
specting an interest in lands, and void 
by the Statute of Frauds, so that it will 
“ be enforced by a court of equity. 


SHIPPING. 

1. A master shipped a minor, who 
had run away from another vessel, un- 
der circumstances amounting to notice 
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and against the will of the father; Held, 
that this was a tort of the master for 
which the ship-owners were responsible 
in damages. Sherwood v. Hall, 127. 

2. The measure of damages was held 
in this case to be the amount of the 
wages, which the minor was earning 
on board the other vessel at the time of 
the abduction, down to the termination 
of the voyage ; and $50 besides to cover 
extra expenses and losses. Jd. 

3. Where the voyage, commenced 
under this agreement, was broken up 
by the ship-owners before its comple- 
tion; Held, that the measure of dam- 
ages for which they were liable to the 
other party, was what would be a com- 
pensation for the actual loss and ex- 
pense incurred about the voyage, the 
labor and services in procuring another 
vessel, and the reasonable disburse- 
ments in the present suit, beyond the 
taxed costs. The Schooner Tribune, 
144, 

4. A person, once master of a vessel, 
will be deemed to continue in that char- 
acter, until displaced by some overt act 
or declaration of the owners. Jb, 

5. The power of the master to make 
contracts about his vessel, in the home 
port of the owners, is limited. 0. 

6. Where goods are shipped under 
the common bill of lading, it is pre- 
sumed, that they are shipped to be 
put under deck, as the ordinary mode of 
stowing cargo; unless there is a posi- 
tive agreement to the contrary, or cir- 
cumstances from which this may be 
inferred. Vernard v. Hudson, 405. 

7. Where goods were shipped under 
the common bill of lading, at an under- 
deck freight, and finally delivered with- 
out damage; Held, that the ship-owner 
was entitled only to a deck freight. 
Ib. 


VERDICT. 

A verdict was set aside on the ground, 
that it could not have been found by the 
jury, without either disregarding the 
instructions of the court in point of 
law, or giving an effect to evidence, 





that the shipment was unauthorized by, | not proper. 


which, in a just and legal sense, was 
Thomas v. Hatch, 171. 
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INTELLIGENCE AND MISCELLANY. 


Bar-Book of Surrork County. Among the donations, at a late meeting of 
the Massachusetts Historical Society, was one from Mr. Attorney-General Aus- 
tin, which is described in the following note from that gentleman to Rev. Dr. 
Harris, the librarian. “ Dear Sir— The manuscript volume, which accompanies 
this note, purports to contain rules agreed to by the barristers and attorneys of 
the county of Essex, March term, 1768, which, with several other matters there- 
in, are in the hand-writing of John Adams, second president of the United 
States. The book itself is the bar-book of Suffolk county, commencing on the 
3d of January, 1770, and ending in March, 1805. It is the official record of the 
association of the lawyers of this county during that long period, and amply 
vindicates their most confidential proceedings from aspersions which have been 
frequently and — cast upon them. It does more. It demonstrates their 
very earnest solicitude to preserve the purity of justice, and to elevate the intel- 
lectual and moral worth of that whole class of men, lawyers as well as judges, 
who have any share in its administration. The association was continued till 
[1836], when its members, yielding to the force of public sentiment, saw fit vol- 
untarily to dissolve it. Having at that time had the honor to be the president of 
the suffolk bar, this book, for some purpose connected with the association, came 
into my possession, and has so remained ever since. I know not that it has 
any owner, or shat it is of value to any individual citizen. But the antiquary 
and the historian may perhaps feel disposed to consult its pages, and the de- 
scendants of the numerous professional men whose names are inscribed there, 
will find reason to be proud that their fathers were lawyers. Not knowing how 
better to dispose of this curious relic, J ask permission of the Massachusetts 
Historical Society to deposit it in their archives, as a place most suited to its 
careful preservation.” 


REMOVAL OF THE Enctisn Law Courts. Upon a recent occasion in parlia- 
ment, the solicitor-general moved for a committee to consider the expediency of 
a building in the neighborhood of Lincoln’s-inn for the courts of law and equity 
which now sit in Westminster-hall. The convenience of the attorneys and so- 
licitors, he said, was the convenience of the clients. If the courts were now first 
to be built, no one would think of building them on a site so remote from the 
seats of business as Westminster-hall. Originally there was little inconven- 
ience in that site, because the business was then comparatively small, and the 
pleadings were oral ; but at this day the business had become immense, and the 
pleadings being reduced to writing, must be prepared by the practitioners in 
their own doulion. A bill was now in progress for the creation of new courts, 
which would occasion a necessity for new buildings; so that this time was pe- 
culiarly fit for the consideration of the subject. At present, while the courts of 
chancery were at Westminster, where they always sit during term, all the busi- 
ness done out of court by the junior counsel was suspended ; and their draughts 
of pleadings, and their attendance at the masters’ offices, were thus confined to 
the vacations. Solicitors, in all courts, were taken away from their chambers, 
to the neglect of their in-door business, or obliged to delegate their court busi- 
ness to their clerks. The number of common law courts all sitting together at 
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the same time was much increased ; trials at nisi prius were going on before one 
of the judges of each court, while the rest were sitting in bank; and Westmin- 
ster hall and its suburbs had become wholly inadequate to the accommodation 
of all these tribunals. The inconvenience occasioned by the proposed removal, 
to barristers attending the house of lords, would be confined to a very few indi- 
viduals, and to a smal! number of days in the year; and the barristers attending 
committees of the house of commons and of the privy council were not numer- 
ous, nor was the business there of such a nature as would make it at all an ob- 
ject to practitioners to have facilities for repeatedly passing from one court to 
another in the course of the same day. The only argument against the proposed 
measure was old association, an argument not to be slighted, but yet not to 
be urged as a counterpoise to the great advantages he had before specified. Va- 
rious places had been suggested where the new building might be erected. The 
attorneys had submitted a plan to Mr. Barry for the erection of new courts; and 
it was found that the centre of Lincoln’s Inn Fields would afford every facility 
for that purpose. A splendid building could be erected in that space, which 
would afford, in addition to all the courts, a place for the preservation of the 
records, rooms for counsel, for witnesses, and for consultation on the ground- 
floor; so that the bar would never have occasion to leave the building in passing 
from one court to another ; and, on another floor, would be a rvom for the mas- 
ters in chancery, &c. There would remain an area of one hundred yards 
around the building, to be planted with shrubs and trees. It was proposed that 
the expense of executing this work should be defrayed from the suitors’ fund of 
the court of chancery, and from the fee-fund of the common law courts, of which 
a surplus of £20,000 was annually paid into the consolidated fund. Thus the 
work would be executed without any addition to the public burdens. Sir Eard- 
ley Wilmot seconded the motion, which was supported by Mr. Hume, and 
agreed to without a division. 


Srecutators iN Timper Lanps. At the last session of the Maine legisla- 


ture, certain resolutions were adopted, providing for an equitable settlement of 


any claims held by the state against individuals for timber lands sold since the 
first day of January, 1854. Itis provided that the justices of the district courts 
be appointed commissioners, whose duty it shall be on application made within 
one year from the passage of these resolves, by any person indebted to the state 
for the purchase of lands sold since the first day of January, 1834, or who has 
become assignee to any such purchaser, and having an equitable claim against 
the state, praying to be relieved from the payment of notes due to the state, and 
from obligation to perform certain settling duties, either wholly or in part, and 
asking for a conveyance of the land originally contracted to be sold, either whol- 
ly or in part, to proceed and hear and examine, on oath or affirmation, every 
question and all facts relative to said applications. And the commissioners are 
empowered, after a full hearing and examination of such cases, to make a 
written report to the Jand agent, directing him to settle and adjust the claims in 
such way and manner and upon such terms, as to them shall seem equitable, just 
and expedient; and the commissioners may further direct such costs to be paid 
by said applicants, on account of expenses incurred by the state, as to them 
shal] seem reasonable and proper, to be paid before the execution by the land 
agent of the award. 

The land agent is authorized, upon the report made to him in writing by the 
commissioners or a majority of them, to cancel and surrender any notes, securi- 
ties, or obligations in his hands and to discharge mortgages, give releases and 
make and execute conveyances, in such way and manner, and upon such condi- 
tions only, as shall be prescribed in the report of the commissioners. The justices 
of the district courts, who are thus made commissioners for these purposes, are 
Ezekiel Whitman,of Portland ; Frederic H. Allen, of Bangor; Anson G. Chandler, 
of Calais, and Asa Reddington, of Augusta. They have given notice that they 
will meet at the court house in Bangoron the 12th of next July, for the pur- 
ose of performing the duties contemplated in the resolves of the legislature. 
t is necessary for each applicant to file with the land agent a brief statement of 
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his case, and all the documents and written evidence in each case is to be de- 
posited in the land office. It is made the duty of the attorney-general to act in 
behalf of the state in all these cases. 


Onrrvary. Died in Pittsburgh, Penn., April 7th, Hon. Treventon B. Darras, 
one of the judges of the district court for Alleghany county. The Pittsburg 
Gazette says of the deceased: “He has left a widow and a large family of 
children to mourn his loss, and a large circle of acquaintances will feel his de- 
cease as that of a dear and cherished friend. Though we have differed with 
him widely in our political predilections, yet we consider, that in his death, 
society has lost a valuable member, the judicial bench an upright and improving 
incumbent, and his family a kind husband and an affectionate parent.” 

In Dover, N. H., April 25th, Hon. Danicin M. Durre ti, aged 72. He was, 
apparently, in the enjoyment of good health, had ridden out on horseback during 
the day, and was seen walking the streets until late in the afternoon, with his 
usual vigor. About six o’clock he was found dead in the yard near his resi- 
dence, having to all appearance died without a struggle. He was one of the 
most opulent and distinguished citizens of Dover, and had filled various offices 
of trust and importance. He was a graduate of Dartmouth college of the class 
of 1794, and commenced the practice of law, in Dover, in 1797. From 1807 
to 1809 he was a member of congress from New Hampshire; he afterwards 
represented Dover in the state legislature, and in {8i4 was appointed chief 
justice of the first district court of common pleas, which oflice he filled until the 
judiciary system was changed, and the court abolished. In 1830 he was ap- 
pointed United States district attorney for New Hampshire, and held the office 
until 1834. 


Supreme Jupicran Court or Marne. We have received from an attentive 
correspondent at Portland, notes of the decisions at the April term of this court; 
too late, however, for their insertion in the present number. The court was in 
session two weeks. The whole number of cases set down for argument was 66. 
There were argued at the bar 33 cases, and 7 in writing. John Appleton, Esq., 
the new reporter, entered for the first time upon his duties at this term. We 
believe, that under the operation of the recent amendment of the constitution 
of Maiue, limiting the judicial tenure toseven years, the Chief Justice and Mr. 
Justice Emery go outof office the present year. There’are various speculations 
in regard to the new judges. It is supposed by many, that neither of the pres- 
ent incumbents will be reappointed 


Lawyers In Maine. We learn from the Maine Register for this year, that 
the whole number of lawyers in that state is 437. Of these the county of 
York has34; Cumberland, 66; Lincoln, 49; Hancock, 12; Washington, 29; 
Kennebec, 59; Oxford, 26; Somerset, 25; Penobscot, 74; Waldo, 29; Frank- 
lin, 20; Piscataquis, 10; Aroostook, 4. There are more lawyers in Bangor 
than any other town, namely, 48. Portland, which comes next, has 37. The 
population of Portland is 15,218; of Bangor, 8,634. The highest salary paid 
in Maine to county attorneys is 400 dollars. Those in Cumberland and Penob- 
scot have this amount. Those in Franklin, Piscataquis and Aroostook, have 
100 dollars each. 


Severe Retort. When Fox's India Bill was under discussion im parlia- 
ment, Lee, the attorney-general, a warm partisan of Fox, defending his inva- 
sion of “the chartered rights” of the East India Company, very imprudently 
and most unjustly asserted, that “a charter was only a scroll of parliament 
with a piece of wax dangling to it.” Dundas, in reply, to expose the radical 
and shocking invasion of private rights, proposed by Fox and Lee, asked ; 
“What was the great harm of hanging an attorney-general? An attorney- 
general was only a carcase dangling at the end of a rope.” 
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Insolvents—New Publications. 


MONTHLY LIST OF INSOLVENTS. 


Athol. _ Hamilton. 

Richardson, John B. Carriage-painter. Adams, Samuel 3d, Cordwainer. 
Bedford. Lee. 

Lane, Abner B. LeBarnes, George G. Carpenter. 
Boston. Sizer, Samuel, 

Clarke, John, Laborer. Lowell. 

Cleaves, Luther, Trader. Kent, James, Trader. 


Coit, Gardner L. Clerk. 


| Lyn 
Freeman, Francis. 
' 


n. 
Brackett, Edwin, Trader. 





Hersey, Winthrop D.Grain-dealer. Marblehead. 
Macomber, Stephen, Trader. Avery, Samuel, Esquire. 
Nettleton, Charles L.Trader. Green, Joseph W. Merchant. 
Titcomb, George, Teacher. Milford. 
Cambridge. Chapin, Adams, Cordwainer. 
Learned, Gilman P. Teamster. Nantucket. 
Concord. Smith, Sepherous, Trader. 
Alcott, Amos B. Gentleman. Northbridge. 
Collier, Asa C, Jeweller. Holbrook, Sylvanus, Manufacturer. 
Danvers. Salem. 
Tufts, Joseph, Tanner. Clark, John W. Traders, 
Duxbury. [On petition of Gideon Harlow.) Dodge, Elizaphen, § Copartners. 
White, Bailey, Yeoman. | Hunt, John D. Coach-maker. 
Easton. l Moulton, Josiah Jr., Yeoman. 
Dunbar, Braveo C. | Sturbridge. 
Dunbar, Thomas J. Ellis, Gaius, Tavern-keeper. 
Esser. Templeton. 
Foster, Thomas, Shipwright. Bennett, Hiram W. Jeweller. 
Hooper, Thomas T. Blakeley, Edwin D. Blacksmith. 
Falmouth. | Watertown. 
Herendeen, Sanford, Cooper. Pierce, Otis, Teacher. 
Framingham. | Worcester. 
Greenwood, Abel, Millwright. Brigham, Leonard, Merch’t Tailor. 
Gloucester. Henry, Patrick. 
Knowlton, Barnett, Yeoman. Rich, Peter Jr., Laborer. 


Nash, Lonson D. Trader. 


NEW PUBLICATIONS. 


The Maine Register and National Calendar, for the year 1841, has just been pub- 
lished in Augusta and Portland. It contains several errors, but as few, perhaps, as 
are usually to be found in such works. The effort to give “valuable information” is 
sufficiently amusing in some instances; and the editor exhibits a laudable desire to im- 
prove all the spare room for this purpose. Thus, after giving the civil government of 
Maine, asmall space being unoccupied, the reader is informed, that ‘the valley of 
the Mississippi is said to be the greatest coal field in the world, covering a space of 
900,000 square miles ;” also, that the present population of London is about 2,000,- 
000, with various other statistical items in regard to the waste lands in Ireland; the 
number of Frenchmen in London, &c. 

The table of contents of the English Law Magazine, for May, is as follows: 1. 
Copyright in Tenures ; 2. The Law of Compromige or Family Arrangement; 3. Life 
of Sir Samuel Shepperd; 4. Law of Guarantee ; 5. On the Forms of Mortgages ; 
6. Tenant, Right in the North of England; 7. The New Local Courts Bill; 8. Hints 
for the Conduct of Causes and the Examination of Witnesses; 9. Burge on Supreme 
Courts of Appeal; 10. Digest of Cases in all the Reports; 11. Events of the Quar- 
ter, List of New Publications, &c. 

The Rights, Duties, and Obligations of the owners, masters, officers, and mariners 
of ships in the merchant service, by George T. Curtis, is the title of a new work which 
is nearly ready for publication in Boston. 































